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Subm ssions by M. Mrtin

Vancouver, BC
Novenber 2, 2011
( PROCEEDI NGS RECONVENED AT 10: 00 A. M)
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MR VERTLI EB:

MR MARTI N:

M. Conm ssioner, the first order of business
today is to deal with that outstandi ng request
t hat devel oped when Dr. Shannon was gi vi ng
evidence and ny learned friend M. Ward asked
about any references to the Pickton farm or
m ssing wonen in her research, and so after that
we received a phone call from M. Stanley Mrtin,
counsel for the Centre of Excellence, and M.
Martin said that he was receiving instructions to
assi st in answering questions so that you woul d
be infornmed as you had requested. M. Martin is
here with us and a copy of a letter dated
Novenber 1, 2011, has been distributed to
counsel, they've just seen it this norning, and |
think it would be appropriate for M. Martin to
address you to answer the questions outstandi ng.

M. Mrtin, please.

THE COW SSI ONER: Thank you. M. Martin.

Good norning, M. Conmm ssioner. M nane is
Stanley Martin. | appear as counsel for Dr. Kate

Shannon and the BC Centre For Excellence in



Subm ssions by M. Mrtin

1 H V/AIDS. As M. Vertlieb said, when Dr. Shannon
2 appeared before the comm ssion you asked her to

3 review the research docunents to see if there

4 were any other materials or information relating
5 to the Pickton farmor the m ssing wonen and | am
6 appearing today to advise that Dr. Shannon has

7 done that and concluded there is no additiona

8 information of that kind in the research

9 docunents beyond what has al ready been descri bed
10 and di sclosed. Dr. Shannon has set that answer
11 out in aletter to you and that letter deals with
12 both the qualitative and quantitative aspects of
13 the research project, the Maka project. She has
14 descri bed what informati on was col |l ected and when
15 and how the information has been shared with the
16 academ c comunity and the wi der community. Dr.
17 Shannon took the opportunity of explaining that
18 partly to answer the request fully and partly

19 because it was apparent after she gave her
20 under st andi ng there was sone m sunder standi ng or
21 confusion as to when the research was coll ected,
22 what information, what they did with it. Wth
23 respect to the letter, | can read it into the
24 record or could highlight it. [I'min your hands.
25 THE COWM SSIONER: | don't know if it's necessary to read it
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MR MARTI N

THE COW SSI ONER: Yes.

MR MARTI N

Subm ssions by M. Mrtin

inif it's going to be filed.

| could highlight it in that case.

to us, M.

You can highlight whatever you want

Martin.

In the letter Dr. Shannon sets out the request to

review the docunents relating to the

communi ty-based research project and advise

whet her there are any further references -- there

are no further references in either the focus

group materials or the questionnaire data.

Then in paragraph 3 of the letter she says:

"Wth respect to the qualitative research

this involved docunenting the narratives of

46 wonen through focus group di scussions

from Decenber 2005 to March 2006. As | said

in ny testinony, the narratives only

i ncl uded nention of the m ssing wonen and

Pickton farmin the context of del ayed

i naction and | ack of response by the

police."

She goes on to say that the results of that

research were widely shared with the community

and so on and published in a peer-revi ened

article.

Al

Then it says:

the references to the m ssing wonen and
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the Pickton farmare set out in this peer-

reviewed article, and ny witten report that

| presented to the comm ssion.™

Then she turns to the questionnaire aspect
and she descri bes how this was an open cohort of
255 wonen, recruitnment beginning in 2006 and
ongoing until the end of 2008, and her baseline
guestionnaire was adm ni stered to each new
participant and then participants were
re-interviewed every six nonths as follow up
during the study.

She sets out in the fifth paragraph that the
initial baseline questionnaire did not include
any questions relating to the m ssing wonen or
visits to the Pickton farm but in April 2007 the
Research Ethics Board approved the addition of
two new questions to the questionnaire.

"Do you personally know wonmen who went to

the Pickton farn?" (Yes or No)

"Have you ever been to the Pickton farn®"

(Yes or No)

And they were included at the suggestion of
wonen who were in the peer research team and the
communi ty advisory board in an effort to docunent

sonet hi ng that was already known in the
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MR MARTI N:

Subm ssions by M. Mrtin

communi ty.

The first interviews in which those
guestions were asked took place in the interview
cycl e beginning in January 2008 and then the
research team began analysis of all the
information in Decenber 2008 and published them
subsequently. The significance of that, of
course, is this is after the conviction in

Decenber 2007.

THE COMM SSI ONER:  So those questions regarding the wonen

attending the Pickton farmor know ng of wonen
who went to the Pickton farmweren't asked unti
2008?

That is correct.

THE COMM SSIONER. Al l ri ght .

She goes on to set out they didn't have ethics
approval to ask any further foll ow up questions,
they were sinply "yes" or "no" questions on the
guestionnaire. She describes the protocol that
the Centre For Excellence follows if sonebody
produces further information which is potentially
of interest to the police which is to support
peopl e going forward and says that is the
protocol -- it didn't happen.

Then the final paragraph of her letter she
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descri bes what an academ c would call the

know edge translation process. Sinply that, as
she described in the evidence, the research
project in co-operation with the community
partners was ai med at ensuring the voices and
experi ences of the sone of the nost marginalized
worren was put forward through the research. Then
she says that the peer-reviewed research has been
wi dely shared with the community, public and
policy nmakers over the last five years and that

t hese knowl edge translation efforts have been
taken on jointly by the academ c research and the
community partners in an effort to ensure

i nproved policies and prograns that pronote the
heal th and safety of marginalized wonen. So
that's her letter to the comm ssion and subj ect

to any questions that's all | have.

THE COW SSI ONER: Thank you for appearing, M. Mrtin. Does

MR WARD

anybody have any comments?

"mgrateful for M. Martin's appearance and

delivery of that letter which does clarify the
issue that | specifically was concerned about on
that prior occasion and I'mcertainly content to
have that letter marked as an exhibit and that

woul d concl ude that issue.
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Pr oceedi ngs

THE COM SSIONER: M. Ward, | have sonme concerns about your

cross-exam nation of Dr. Shannon. | was |eft
with the inpression after you cross-exan ned

Dr. Shannon that these interviews took place
sonetine prior to M. Pickton's arrest, or
sonmetine prior at least to a conviction, because
you asked the question why they didn't go to the
police, and | think with the greatest of respect

that cross-exam nati on was unfair.

MR WARD: Well, | --
THE COM SSIONER:  WAit a mnute. |It's your responsibility as

counsel to clarify those things. | saw the nedia
reports regarding Dr. Shannon's evidence and they
were unfair, to say the |east, based on what we
heard in this courtroom You have to clarify
those questions in fairness to the w tnesses.
don't like interrupting cross-examnation, it's
not ny style to do that, | let the | awers
cross-examne, and you'll have a liberal way to
cross-examne while I'mhere. But you have a
responsibility to be fair to the w tness, and
with the greatest of respect that wasn't done in
this case because we were left wth the incorrect
i npressi on that sonehow Dr. Shannon was rem ss in

not aski ng those wonen about what they observed
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on the Pickton farmwhen in fact all of that took
pl ace after the conviction.

appreciate that. | will |ook back at the
transcript of ny cross-exam nation which |

haven't done before this norning because | didn't
know this matter was on the agenda. But | can
say that ny recollection of that nmatter that
occurred sonetinme ago now was that | |earned of
the fact that the wtness had conducted
interviews in which sone information about the
interviewees attending the Pickton farm was

di sclosed for the first tine when the w tness was
here and with her reports. M inpression at the
time -- and | can clearly renenber this -- is
that ny inpression was that those interviews had
been conducted earlier than this |letter discloses
that they were and, as | say, |I'll |ook back at

the transcript.

THE COMWM SSI ONER: You don't need to | ook at the transcript,

it's clear, at least fromny perspective. |'m
surprised, to say the |east, that those
interviews took place in 2008 after the
conviction and I was left with the inpression,
and | expect other people were as well -- | don't

know, | haven't spoken to anyone -- but judgi ng



MR WARD

Pr oceedi ngs

fromthe nedia reports they were not exactly
favourable to Dr. Shannon based on your

Cr oss- examn nati on.

It's not ny fault the way the evi dence cane out.

didn't know when the interviews were conduct ed,

only the w tness did.

THE COMM SSI ONER:  You coul d have asked that.
MR. WARD: Anybody coul d have.
THE COM SSIONER:  WAit a mnute. You're cross-exanmning a

wi tness and you shoul d know t he answer t hat
you're going to get in cross-examnation and it
was |left hanging. That's all |I'm saying to you.
Al I"msaying is that | want fairness in
cross-exam nation. W treat people with fairness
when they conme into a courtroom and those things
have to be asked in a proper way so incorrect
inpressions aren't left after the wtness | eaves.
Simlarly in that vein, | don't interrupt
cross-examnation, as | said, | trust the

| awyers. You asked Catherine Astin, the nurse,
what the value of her hone is. Can you tell ne
what the relevance of that is? Again, | left you
alone and | left here scratching ny head,
wondering why it was relevant for this comm ssion

of inquiry to hear whether Catherine Astin |ives
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inatw mllion dollar hone. Wat was the

pur pose of that?

Again, you're drawing ny attention back to events

that occurred sonetinme ago, but ny recollection
on that -- and I'mcontent to face any

i nterrogation about ny conduct --

THE COM SSIONER:  I'm not interrogating you. |'m saying that

you're in a unique privileged position, you're a
| awyer, and we have w tnesses who cone in here,
many of themfind this arena entirely foreign and
it's an intimdating environnent, to say the

| east, and we treat people wth fairness. Al

your w tnesses were treated with deference and
fairness and that's the way it should be, and
everyone that comes into this courtroom deserves

respect and fairness and that's all |'m asking.

MR WARD: And | certainly accept your remarks in the spirit

in which they're intended. | maintain that 1've
conducted nyself in accordance with the standards
i nposed upon nme for this privileged role | play.
Wth respect to the Astin matter and your
specific question, | was sinply trying to make it
clear for a contextual purpose that the w tness
was in a very confortable econom c state conpared

to the people with whom she was dealing on the

10
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Downt own Eastside which led into trying to nake
the point, which I think is probably obvious to
anyone that has followed this case, that when bad
t hi ngs happen to the inpoverished on the Downt own
Eastside and the police are called there seens to
be indifference or |lack of concern. On the other
hand, when a witness |like Ms. Astin who cones
fromthe Canbie Street area and lives in a nice
house calls the police for help they're likely to
get an imedi ate response. It was in the context
of my questioning her -- and, again, |I'm going by
recol l ection because | wasn't expecting this sort
of interlude -- but ny recollection is that her
evidence was, well, | didn't call the police for
t he poor wonen on the Downt own Eastside about a
m ssi ng person because | knew they woul dn't do
anything, but if it had been ny mssing relative,
sure, | would have called them and | woul d have

expected themto do sonet hing.

THE COMW SSI ONER: What does that have to do with her living

MR WARD

inatw mllion dollar house? She took unbrage
at that.

m sorry for that. People on the west side who
call the police will get a response; people on

t he Downt own Eastside won't. That was the thrust

11
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of the evidence.

THE COMM SSIONER: You're mssing the point of what |'m

MR WARD

S

saying. W know, we have anpl e evidence
according to the witnesses who have been call ed
that they were not given treatnent by the police,
we've heard a lot of that evidence and we'll hear
ot her evidence | expect to the contrary, that's

t he purpose of the hearing. But ny point is that
"' mjust asking counsel to be careful and to be
respectful of w tnesses who cone here and not be
intrusive with respect to their persona

ci rcunstances which don't help in the |east.

It's not going to help ne at the end of the day
when | wite the report whether Catherine Astin
lives in atw mllion dollar house or a five
mllion dollar house. | don't really care and |
don't think it's relevant and that's ny point.

r, | wasn't trying to probe into her persona
circunstances. This is a public inquiry which I
gather is accessible to people watching from

el sewhere in Canada and i ndeed around the worl d.
They m ght not know the difference between
Vancouver's east side and west side but there's a
huge difference. People in the east side, as

we've heard, live in the nost egregious,

12
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difficult, inpoverished circunstances. People on
the west side live in multi-mllion dollar

houses. |I'msorry | used the phrase two mllion

dollars. But it's known to us here in Vancouver

t hat houses west of the imaginary line that

di vi des west and east are valued in the

multi-mllions of dollars.

THE COMM SSIONER: You're mssing the point of what |'m

sayi ng.

m sorry for being obtuse.

THE COW SSIONER: All right. Anybody else? Any coments?

Perhaps this letter should be marked as the

next exhibit.

THE REA STRAR  Exhi bit 31.

(EXH BIT 31: Docunent entitled - Letter dated
Novenber 1, 2011 to the Comm ssioner from Kate
SHANNCN, PhD)

| trust M. Martin can then be excused?

19 THE COMW SSI ONER: Yes. Thank you for comng, M. Martin.

20 MR VERTLI EB
21
22
23
24

Next | think we should deal with the
application for dealing with witnesses in a way
that's been outlined by M. Gatl. He's been
nore than patient with this application and

think we should deal with his application first.

25 THE COW SSI ONER: Al'l right.

13
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MR VERTLIEB: M. Gatl, | trust you're ready to proceed with

MR

your application. Thank you, M. Comm ssioner.

GRATL: M. Comm ssioner, this is an application for
procedural protection for vul nerable w tnesses.
| trust you have a book of authorities, M.

Conmi ssi oner .

THE COMM SSI ONER: Thank you.

MR

GRATL: In addition to the book of authorities you should
have tucked in a one-page doubl e-sided The Law of

Public Inquiries in Canada.

THE COWM SSI ONER: Yes, | have that.

MR

GRATL: And an online publication of a docunent entitled
Sonme Cbservations About Public Inquiries authored
by the Honourabl e Associate Chief Justice Dennis
O Connor of the Court of Appeal from Ontario.
|'ve provided those docunents to ny friends as
well. 1'malso passing forward an affidavit of

Karen Mrsky affirmed October 23, 2011

THE COW SSI ONER: Yes.

MR

GRATL: The nature of the application, M. Conm ssioner,
is set out intwo letters found under tab 1 of
t he book of authorities. The first letter is
dated Septenber 20, 2011. 1In that letter | nake
a request for procedural protections for

vul nerabl e wi tnesses to ensure that evidence from

14
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vul nerable wtnesses is brought to this inquiry
for your benefit to ensure that your
reconmendati ons and findings of fact are
appropriately infornmed by the nost direct

evi dence possi bly, nanely, the evidence of sex
trade workers in the Downtown Eastside. These
are not of course going to be the affidavits of
the m ssing wonen of the Downtown Eastside
because they're not in a position to provide you
with any evidence. Wat |I'mlooking for is
procedural protections for current and fornmer sex
wor kers fromthe Downtown Eastside who are stil
living, that is to say, the potential future

victine of the next Robert WIIiam Pi ckton.

THE COMWM SSI ONER: How many wi tnesses are there that fit into

this category that you're calling?

W' ve heard evidence from Dr. Shannon that 23 of

the individuals who were interviewed by her team
and asked the question, "Have you ever visited
the Pickton farnf?," answered in the affirmative,
but we weren't able to get any details from her
or fromher report about the nature of their
attendance at the Pickton farm \Wat happened,
who was there, whether they reported that to any

police officers and why that infornmation was not

15
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brought to the attention of the investigating
officers, to the extent that there were officers
actively investigating that issue. 23. So
there's one solid nunber. W also had evidence

from Susan Davis --

6 THE COM SSIONER:  Are all these 23 people, are those on your

7
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MR GRATL:

MR GRATL:

MR GRATL:

wtness list? Is this the purpose of this?

VW al so heard evidence, M. Conmm ssioner, from

Susan Davis --

THE COMM SSI ONER:  No, no. Can you answer ny question?
Do | have a witness list?

THE COMM SSIONER:  No. Are you going to call any or all of

these 23 witnesses?

M. Conm ssioner, they're not on your w tness

list. | know that you' ve nade outreach to the
community, you've been involved in neetings in
the community, you went to the Downtown Eastside
and advised the community in the Downtown
East si de what your nmandate was, who you are and
what you'd like to do and what you'd like to
acconplish with your inquiry, and those, if | may
put this respectfully, those attenpts at outreach
did not result in any current or former sex trade
wor kers, aside from Ms. Davis, being on your

witness |ist.

16
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1 THE COWM SSIONER: Al right. So you're saying if | grant

2
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MR GRATL:

MR GRATL:

this order then nore people wll cone forward?
|''m saying that Ms. Davis testified that she
hersel f has spoken to a nunber of current sex

wor kers, workers who are still alive, who weren't
killed by M. Pickton, and haven't died in the
interim because of course there's a horrible
life expectancy for sex trade workers in the
Downt own Eastside. She says there's still sone
living sex workers who have stories to give to
this conmssion of inquiry. Can | guarantee that
they'll be on the witness list? No, | can't

of fer you any such guarantees. | can say that

| ve opened up --

THE COM SSIONER: I'm not asking for a formal |ist or

anything of that sort. |'mjust curious as to
how many potential w tnesses that we're dealing
with in the context of your application.
Dr. Shannon, her cohort, if you'll recall, was
sone 250 sex workers which according to

Dr. Lowran's evidence represents approximtely
hal f of the active sex workers in the Vancouver
area at a given tinme and she referred to 23

W tnesses or potential w tnesses who m ght have

sonmet hing to say about what happened at the

17
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Pickton farm so we can nultiply by that by two
for the menbers of the cohort that weren't
represented, the sex workers that weren't
represented. And then of course we've got a
death rate, a horrible death rate for sex workers
and people who are drug dependent on the Downt own
Eastside, so | would say we've got fewer than 50
potential w tnesses, and even if this application
for vul nerable witness protection is granted,

only a fraction of those will conme forward.

THE COMM SSI ONER:  What's wong with the suggestion put

forward by counsel for Vancouver Police and the
RCWP that this be decided on a case-by-case

basi s?

Do you remenber the testinony of Dr. Shannon where

she was asked about all the procedural
protections that were put into place to try to
bring -- to try to gather a cohort of
respondents, that she had to create a separate
office in a safe environnment where there was a

back door exit and a guarantee of anonymty.

THE COWM SSI ONER: | know t hat.

Wth a female interviewer, and there were

successful attenpts to bring in peers and to

i nvol ve organi zati ons that have a history of

18
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i nvol venment and participation in providing
assi stance to sex workers in order to ensure the
environment was friendly enough and safe enough
and trusted enough that sex workers would feel
confortable providing credible and accurate
information to researchers, academ c researchers,
in an environment where there was no threat of
cross-examnation. You'll recall that evidence,
M. Conm ssi oner.

You'l | recall as well the evidence of
Cat herine Astin where she indicated that were it
not for the guarantee of anonymty and
confidentiality, vul nerable, pregnant sex
wor kers, many of whom are Aboriginal and have a
lot to fear from government institutions,
woul dn't conme to Sheway even to get food for
t hensel ves and their children. W're talking
about hungry wonmen who woul dn't get food from an
organi zation that was offering it for free unless
they were ensured that the information they
provided to Sheway was held in confidence. So
that's the baseline where we're working from
What's wong with the proposal of the Vancouver
Police Departnent? It doesn't pay attention to

the reality that you need to provide up front

19
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1 guarantees to people before you're going to get a
2 response. You have to get assurances --

3 THE COMM SSI ONER: | appreci ate what you're saying and | want
4 the inquiry to be open and inclusive so that

5 people feel confortable in comng here and |

6 thi nk we've done that and we'll continue to do

7 that. M concern is that you're asking nme to

8 make --

9 MR GRATL: No. |I'mdisagreeing. The nature of ny

10 application is I'mdisagreeing with that

11 proposi tion.

12 THE COMW SSI ONER:  Let ne finish.

13 MR CGRATL: Al right.

14 THE COM SSIONER: It's difficult to nake an order in a vacuum
15 W t hout any kind of evidentiary basis and if you
16 tell me you have a particular witness who wants
17 to cone forward and testify but is afraid of

18 testifying for the various reasons that you've
19 already outlined, then I"'min a position to
20 consider the application and I'm synpathetic to
21 t hose concerns, everybody in this roomis
22 synpat hetic because we all want people to cone
23 forward and testify, but | just have sone
24 concerns and obviously | want to hear the rest of
25 your argunent about --

20
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1 MR GRATL: But, M. Conm ssioner --

2 THE COM SSIONER:  Let ne finish. | am sone concerns of

3 maki ng a bl anket order in advance of people that
4 | don't even know will conme here and testify.

5 That's the concern | have. Go ahead.

6 MR GRATL: Let me make ny application, M. Conm ssioner,

7 pl ease and |l et nme nmake ny argunent. 1've spoken
8 alittle bit about the vulnerability of w tnesses
9 so let ne explain what it is that 1'm asking for.
10 O course | pause to note that I"'mnot, in

11 effect, making this application just nyself.

12 This application has the support of Amesty

13 International, of the British Colunbia G vi

14 Li berti es Association, of the Pivot Lega

15 Society --

16 THE COMWM SSI ONER:  They're not even parties to this

17 comm ssion. What do we need to |listen to what

18 the Cvil Liberties Association has to say when
19 they've wthdrawn fromthe inquiry? Wy should
20 we even listen to then? | don't want to
21 interrupt you and --
22 MR GRATL: Well, you did.
23 THE COW SSI ONER: | know, but the fact is | don't need to
24 hear what the position of people is who are not
25 here before the inquiry. I'maquite prepared to

21
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hear you and |'ve read sone of the material that
you' ve filed so go ahead.

"Il go on, M. Commissioner. 1'd |ike to make
this application and I want to note that before
wi thdrawi ng, while they were still participants,
t he application had the support of the Wnens

| nf ormati on Saf ehouse and PACE, the Prostitution
Al ternatives and Counsel |i ng Educati on Society,
and SWJAV, Sex Wrkers United Agai nst Viol ence,
all who were granted participant status and were
found by you, M. Conm ssioner, to have sonething
worthwhile to contribute. They were granted full
partici pant status on the basis that they had an
i nportant contribution to make and they support
this application.

In addition, the application also has the
support of another set of full participants who
have al so withdrawn but they lent their support
to this application before they wthdrew and t hat
is the Downt own Eastside Wnens Centre and al so
the Committee of the February 14th Wnens
Menorial March. So I'mnot making this
application in isolation. W've got the support
of a nunber of organizations, sone sort of well

pl aced and others that are very critical of this
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inquiry, very critical of the provincial
governnment for failing to provide adequate
resources to Downt own Eastside organizations and
sex wor ker advocacy organi zations, in effect,
preventing them from participating in the
inquiry. This application is designed, in part,
to renedi ate the procedural failings that those
organi zations identified before retracting from
this comm ssion of inquiry, before w thdraw ng
their participation, before boycotting and before
maki ng very, very vocal criticisns about the
integrity of this commssion. So those
organi zati ons and the nenbers of those
organi zations and the people in the Downtown
East si de who are assisted by those organizations,
represented by those organi zations, are |listening
very carefully to this application to find out if
there's sone little small nodi cum of procedural
attention will be paid to them and their
interests to allow the door to open on their
i nvol venent in this inquiry.

What are we | ooking for in particular,
that's set out at page 3 of ny Septenber 20,
2011, letter and nore particulars are provided in

ny letter of Septenber 28, 2011. So firstly -- |
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know, M. Comm ssioner, that this is true by
operation of law. | know that on sone |evel
there should be -- one would hope that an

i ndi vi dual woul d have | egal advice to this
effect, one would hope that they could access a

| awyer who could tell themthat this is a

recogni zed, solid proposition of |aw, unshakabl e,
but the reality is a lot of people don't know
this and it would be of assistance to sinply

advi se fromthe position that you occupy that
peopl e who provide testinony to the comm ssion
will not have that testinony conpelled in a
crimnal proceeding against them That's what is
ordinarily called use immunity and derivative use
imunity, and that protection is found in
Sections 13(2) and 13(3) of the Public Inquiry
Act. Simlar protections are found under Section
7 and Section 13 of the Charter of R ghts and
Freedons. In a way these are very obvi ous
propositions of |law to any |awer and anybody who
has taken the | aw of evidence knows these
propositions, but those have haven't taken the

| aw of evidence and haven't practiced | aw may not
know those legal realities and it would be of

trenendous assi stance to communi cate those
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realities in sonme way. |'mnot asking for an
order, in effect, I'mjust asking for the
information to be communicated. That is, in
effect, the first formof outreach.

The second form of outreach would cone in
the formof an order. |'m seeking an order from
you, M. Comm ssioner, pursuant to the Public

I nquiry Act which allows you to control your own

processes and nmake directives respecting practice

and procedure to facilitate the just and tinely
fulfilment of your duties. That's under Section
9 of the Public Inquiry Act. So |I'm asking for
an order subject to that section. There are

three specific procedural protections |I'm asking

be given to sex workers. The first is a

publication ban preventing the publication of any

information tending to reveal the identity of a

sex wor ker.

THE COM SSIONER: | don't think -- without hearing from

MR GRATL:

others -- | don't think anybody is going to have
troubl e making that order if sonmeone cones into
the inquiry to testify, just so you know.

understand that. | don't understand ny friends
fromthe Vancouver Police Departnent or the RCW

or the police union to take issue with that
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provision. That's by consent. | pause to note
that | believe given all the commentary so far
publicly that effectively the nedia have had
notice of this application for sonme tine and |
definitely haven't been contacted by any counsel
for the nmedia in respect of this application and
so | would consider to the extent | have an
obligation and to the extent the comm ssion has
an obligation to bring this application to the
attention of the nedia that that requirenent has

been sati sfi ed.

THE COM SSIONER: We're not even there yet so | don't think

the nmedia has to be notified at this stage.

' mjust saying they have been.

THE COMM SSIONER. Al l ri ght .

So as an adjunct of that there would also be a
mandat ory publication ban on the identities of
any victins of sexual assault. So that's another
aspect of that.

The second and third aspect of the
procedural protection |I'm seeking are the ones
that have given rise to a little bit of
controversy and sone opposition fromthe police
institutions that are participants at this

inquiry. Under point 2 at page 3 of the
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Sept enber 20, 2011, letter | ask for protective
provision allowing a witness to provide the

comm ssion with evidence by way of affidavit

W t hout the potential for cross-exam nation.
(bjections to affidavit evidence that have not
been subject to cross-exam nation would go to the
wei ght of the evidence in the bal ance of the
whole. | just pause to note that | received
letters of objection fromthe Vancouver Police
Departnment, RCVMP, M. Wodall, counsel for
Detective Constable Fell, and |'ve heard -- sone
of those objections in ny view nake a | ot of
sense, and in particular, the objection that
affidavit evidence on which there's been no
Ccross-exam nati on should not be used to nake
findi ngs of m sconduct agai nst any i ndividual .
That wouldn't be fair, to criticize an individual
and underm ne the reputation w thout providing
themwi th an opportunity to cross-exam ne on the
affidavit. That nmakes a lot of sense to ne. |'m
not making application to use those affidavits in

t hat way.

THE COMM SSIONER. Al l ri ght .

MR GRATL:

The second objection is one that | learned of this

nmorning. It's an objection brought by MCarthy
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Tetrault acting on behalf of the prosecution
service, the Attorney General, they refer to
person X, that is, M. Pickton's 1997 victim |
don't take a position on that, although |I note
that were that person to provide an affidavit
there woul d be sufficient protections built in
for the Mnistry of the Attorney General to dea
with person X and apply to cross-exam ne as |
propose. An el aboration of the process |I'm
seeking is set out in the Septenber 28, 2011
letter at page 2. At the bottomyou can see |I'm
advocating for a three-stage process for the
acceptance of affidavit evidence by this

comm ssion. Firstly, affidavits of vul nerable
persons, sex workers, should be accepted into
evi dence subject to the right of other
participants to apply to cross-exam ne on the
affidavit. 1'Il say alittle bit nore about that
in due course. That would be: a., is a
presunption that the affidavit woul d be

adm ssible; b., would be a process whereby an
applicant, here the Vancouver Police Depart nent
or the Attorney General or the RCWP or counsel
for Detective Constable Fell, they coul d nake

application to denonstrate that the affidavit is
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contradi cted by other adm ssible evidence and if
they were able to do so, they could obtain from
you, M. Comm ssioner, |eave to cross-exam ne on
that affidavit. The |ast aspect of this process
under c. provides that if the applicant
establishes a right to cross-exam ne a sex worker
t he sex worker would have the right to w thdraw
the affidavit and forego cross-exam nation. So
they would get an out, in effect.

In a way |I'm not asking for anything special
or unknown to law, this is not a novelty. This
type of process is pretty conmon in other
judicial processes. O course there's a general
presunption, M. Comm ssioner, that an inquiry
should rely on the best evidence possible unless
there's a good reason otherwi se. Wether it's
efficiency or whether it's accessibility or there
are national security reasons for it, we should
have public, viva voce evidence that is tested
under cross-examnation. That is the counterpart
of the best evidence rule common in the courts.
The inquiry ought to be guided by that as a first
principle and | accept that | have an obligation
to displace that, but part of what 1'd |like to do

by referring to the other processes is just to
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show how common it is for courts to rely on
affidavit evidence subject to an application to
di spl ace that reliance. The first context 1'd
like to make reference to is the civil process in
the British Colunbia courts. It has been a rule
of | ong-standing --

understand that. | know that in famly hearings
and in bail hearings in crimnal |aw affidavit

evidence is filed.

You're famliar with these processes. Cadboro

| nvestment Ltd. under tab 4 of ny book of
authorities is just such a civil case. It's an
ordinary contracts dispute for non-paynent on a
contract. Sinple, straightforward, the parties
each of theminstead of having viva voce
testinony, instead of having an el aborate process
to have w tnesses take the stand and be sworn

in --

THE COMM SSI ONER:  You're tal king about Rule 18A, sunmary

trial procedure?

What is now Rule 9(7).
THE COW SSI ONER:  Yes.

The nunber of the rule has changed but the

princi pal remains the sane. You can sinplify

matters by holding a summary trial where you
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start off filing affidavits and don't order
cross-examne on the affidavits unless one party
is successful in establishing that the evidence
is too contradictory to deal wth it in that way
or there's sone other good reason to
cross-examne. | appreciate, M. Comm ssioner,
t he val ue of cross-examnation to the
truth-finding exercise in judicial processes.
There's a lot witten about it. | like
cross-examning, that's part of why | becane a
|l awyer, and it's a val uable exercise in many
cases, but it's not an absolute rule.

In the Rule 18A context, and this is found
-- it's stanped page 4 of the Cadboro case. In
the Court of Appeal the defendants advanced the
subm ssion that the judge erred in refusing to
adj ourn the application under Rule 18 to permt
t he defendants to cross-exam ne one of the --
cross-examne on the affidavit of the solicitor

for the plaintiff. You'll see how the Court of

Appeal disposed of that objection and that ground

of appeal. I'll just read it.
"I am not persuaded that the judge erred in
exerci sing her discretion against the

application to cross-exanm ne M.
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1 GQustafson. His affidavit was not

2 contradicted. He had a clear nenory of the
3 cruci al conversation of 10th Septenber 1984.
4 Donna Lenp (Anderson) could not --

5 THE COM SSIONER:  I'mfamliar wth the principles here.

6 MR GRATL: It was found at the end that it was open to the

7 chanbers judge in the circunstances to proceed to
8 hear the matter under Rule 18A w thout any

9 cross-examnation on the affidavit. That's a

10 context in which one party had an affidavit filed
11 but the other party was not able to provide

12 evidence to contradict that affidavit. That's a
13 di scretionary decision of the trial judge to

14 all ow cross-examnation. |It's ordinary.

15 Hundreds of cases |like this proceed by way of

16 affidavit wi thout cross-examnation in the

17 Suprenme Court of British Colunbia every year.

18 It's held to be a nore efficient, |less tine-

19 consum ng way of proceeding.

20 THE COW SSIONER: | know all of that, | know.

21 MR GRATL: 1'll ask you to turn, M. Conm ssioner, to tab 8.
22 There's another case with which you're famliar,
23 the Pires case, Lising and Pires fromthe Court
24 of Appeal 2004, and you'll know that |eave to

25 appeal this decision was denied by the Suprene
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Court of Canada -- was granted and a deci sion of
the Court of Appeal was affirnmed. You'll know
this case, M. Conm ssioner, because this was a
chal lenge to wiretap authorizations granted by
you yourself, M. Comm ssioner. You'll see at
paragraph 16 there's a rem nder there that you
granted the authorization to intercept electronic
communi cati ons on August 6, 1996 for 60 days. At
paragraph 31 at page 26 of the decision, the
Court of Appeal sets out that if sonebody wants
to challenge the affidavit in support of the
application to authorize interception of
el ectroni c communi cations by way of
cross-exam nation, the applicant to cross-exam ne
has to establish a basis for cross-exam nation.
It's not a new decision in the case. It's not a
new decision, it's in effect just sinply confirns
the test set out in Regina v. Grifoli by the
Suprene Court of Canada which was established by
this point for a decade. [|'Il just read from
t hat .

"Sopinka J. also nade it clear, in the

passage quoted at the outset of these

reasons, that a basis nust be shown for the

view that cross-examnation will elicit

33



© 00 N oo o B~ W N Bk

N NN N NN P P PR R R R R R R
a A W N P O O 0O N OO 0o M W N+, O

Subm ssions by M. Gatl

testinony tending to discredit not the
credibility of the informant or deponent but
t he existence of one of the preconditions to
t he i ssuance of the authorization. He
stated that the granting of |eave is best
left to the discretion of the trial judge,
who is aware of how the dynam cs of the
various Charter principles and other
rel evant factors are playing out in the
trial before himor her. To quantify or
qualify the 'basis' that nust be shown woul d
in nmy view unduly restrict the discretion
and would inply that the granting or refusal
of an application to cross-examne is or can
be nore precise than it is."
There you have it, there was a situation in which
M. Westlake and M. Del Bigi o made a nunber of
assertions about the credibility of an informant
who had been used by the police to justify an
interception of electronic comuni cations. The
informant had lied as part -- lied in the course
of alie detector test, lied to the police and
that hadn't made it into the affidavit which
seens like it ought to be a big consideration.

O course that was never brought to your
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attention when you authorized the wretap, but
the Court of Appeal found you have to go a little
bit beyond that. There has to be a basis not to
test the credibility of the informant but rather
to underm ne the wiretap application as a whol e
before you get the right to cross-exanmne. It's
a pretty big hurdle and it's been confirned a
nunber of tinmes by the court of appeal and by the
Suprenme Court of Canada in cases |ike Vukelich
and so forth. There's a long Iine of cases and |
know ny friends fromthe Departnent of Justice
routinely rely on those cases and they've taken
great steps to develop that |ine of argunent when
it comes to protecting affiants from
cross-exam nation for the purpose of wretap
aut horizations. So that's a principle that's
usual ly of inportance to the CGovernnent of Canada
but it seens to be of less inportance in the
context of sex workers providing affidavit
evi dence.

O course |'ve already taken you to Section
9 of the Public Inquiry Act but | thought it
worthwhile that it mght give you sone confort to
refer to the Ruel Authority on the Law and public

inquiries in Canada. That's the two doubl e-sided
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single pages. At page 90 of Professor Ruel's
text, Professor Ruel is discussing alternative
ways of bringing information into an inquiry,
bringi ng evidence before a comm ssion of inquiry.
He states:
"Alternate nethods have the advant age of
streamining inquiry evidentiary process
with only contentious issues left to be
covered in a formal oral evidentiary phase.
In sone circunstances affidavit evidence or
W tness interview summaries or statenents of
i ndi vidual w tnesses may be introduced as
evi dence. Those woul d al so be efficient
met hods of i ntroduci ng uncontested evi dence
with a view of shortening and focusing
evi dence. "
| know, M. Comm ssioner, that yesterday during
Ms. Cervais' cross-exam nation of the w tness
made reference to the inportance of efficiency
and providing an opportunity to provide affidavit
evi dence woul d be nore efficient and leaving it
to the police authorities to challenge affidavits
if they sought fit to do so would be nore
efficient than requiring an application for each

affidavit into its admssibility -- assum ng of
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course they don't object to every affidavit of
every sex worker who tries to bring information
to your attention. |'mjust making that
assunption. It may not be borne out.

The second authority is the paper entitled
Sonme (bservations on Public Inquiry authored by
t he Honourabl e Associ ate Chief Justice Dennis
O Connor who nmakes reference at page 3 of 6. O
course M. Justice O Connor was the conm ssioner
in tw inquiries including the Arar inquiry which
i nvol ved a great nunber of procedural chall enges
especially dealing with national security,
confidentiality under the Canada Evi dence Act.
You' Il recall that the terns of reference of that
inquiry incorporated Section 38 of the Evidence
Act and the Governnent of Canada. There were a
| ot of objections to publicizing the information.
Utimtely a good deal of the Arar comm ssion
report had to be redacted and a separate report
was rel eased of unredacted information solely for
government use which was not released to the
public. A very high proportion, I'mtold al nost
hal f, of that inquiry proceeded in canera to
protect national security, confidentiality. So |

do say that when this paper is put out by M.
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Justice O Connor this is a jurist who has had a

| ot of opportunity to carefully consider

procedural protections, redactions and all sorts

of other conplications that arise in the course

of an inquiry.
On page 3 of 6 in the second to |ast ful

paragraph M. Justice O Connor sets out that:
"Unlike civil or crimnal trials, inquiries
do not need to be conducted within the
confines of the fixed rules of practice and
procedure. Inquiries are not trials, they
are investigations. They do not result in
the determ nation of rights or
viabilities, they result is findings of fact
and or recomendations. Subject to what |
say bel ow about the need for procedural
fairness for those who may be affected by
the report of inquiry, a comm ssioner has a
very broad discretion to craft the rules
and procedures necessary to carry out his
or her mandate."

In ny respectful subm ssion, M. Conm ssioner,

t hat shoul d give you sone confort in terns of any

conplaints that what |'m proposing is in any way

unort hodox or outside of your jurisdiction or
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outside of the powers of the terns of reference
in sone way. Those comments in ny respectful
subm ssion to sone extent attenuate the usua
rhetorical flourishes that counsel nmay enbark on
in respect of the need for and desirability of
cross-examnation in all the circunstances.

You' ve heard a great deal of testinony about
the vulnerability of survival sex workers in the
Downt own Eastside. The viol ence inposed on them
fromall sources, lateral violence, violence from
pi nps, donestic violence from boyfriends,

vi ol ence at the hands of police officers, coerced
sex acts frompolice officers. You ve heard from
Dr. Lowran that when allegations were made by
PACE in 2001 that the Vancouver Police
Departnent, nenbers of vice, uniformed officers,
engaged in viol ence agai nst survival sex workers
that was rel eased as part of the 2001 PACE
report, the Vancouver Police Departnent responded
by restricting the right of one of their
spokespeopl e fromengaging in sensitivity
training for its officers. So there's no
guestion -- there should be no question that on
sone occasions at |east the Vancouver Police

Departnent responds to chal |l enges nade agai nst
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it, allegations of wongdoing, inpropriety.

There is, in effect, in that exanple an instance
of retaliation by police officers for attenpts to
criticize the Vancouver Police Departnent and |'m
sure by the end of this inquiry you'll have heard
of nore exanpl es.

You' ve also heard a great deal of evidence
that sex workers have a lot to | ose by getting
involved. There's a big downside risk for sex
workers to get involved in an inquiry of this
type. 1've provided and I'mfiling as an exhibit
with your |eave, M. Comm ssioner, the affidavit
of Karen Mrsky, affirnmed October 23rd, 2011.
provi ded copies of this to ny friends | believe
it was on Cctober 23rd. M. Mrsky is a crimna
| awyer, she's been in practice in crimnal |aw
for a nunber of years, and you can see from her
affidavit that she has engaged in advocacy on
behal f of street-level sex workers for nine years
whi ch has put her in contact w th nunmerous on-
street sex workers as well as off-street sex
wor kers. She has spoken with sex workers who
have been nale, fenale, transsexual and
transgendered, ranging in age from 18 years to 50

years and she's been involved with the Pivot
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Legal Society as part of their sex work

subcomm ttee. She was involved with them from
2002 to 2009. That sex work subcomm ttee was
advi sed by two active street-level sex workers
who attended neetings and participated in the
deci si on- nmaki ng processes of the neeting. That
commttee took approximately 100 affidavits from
street-level sex workers and used the information
provided within the affidavits as evidence in
support of a constitutional challenge to nost
aspects of the Crimnal Code provisions relating
to sex work. There was a report prepared
entitled Voices For Dignity: A Call to End the
Harns Associated Wth Canada's Sex Trade Laws.

So that affidavit canmpaign is an indication that
sex workers under the right conditions are
prepared to provide affidavits setting out their
experience in engaging in sex work in the

Downt own Eastside. So the affidavit process,
there's sone evidence at |least that the affidavit
process mght work, that it mght bring, even if
there are 50 potential sex workers who m ght be
W t nesses, the affidavit process mght be a
conponent of what is required to get their

evi dence before the inquiry. In addition --
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keep wanting to call you "your |ordship" --

THE COVWM SSIONER:  You don't need to call ne that. |'ve had

enough of that in another lifetine.

Maybe "your honour" still remains but, M.

Conmi ssi oner, you can see in paragraph 7b that

Ms. Mrsky al so engaged in | egal research around
the constitutional challenge to the sex work | aws
and the Crimnal Code, and she deposes that one
of her main challenges was |ocating a
street-|evel sex worker who was currently engaged
in sex work to act as a plaintiff or to nmount a
constitutional challenge as a person charged wth
rel ated offences in the Crimnal Code. She
assisted in interviewng and vetting potenti al
plaintiffs and ultimately | earned of a nunber of
limtations that sex workers perceive in
participating in the civil process.

You may recall the SWJAV case which was
granted | eave to appeal by the Suprene Court of
Canada, M. Justice Ehrcke ultimately di sm ssed
the constitutional challenge that was brought by
the Pivot Legal Society, anong others, with the
support of the Pivot Legal Society, dism ssed
that challenge on the basis that there was no

private interest standing on the part either of
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Sex Wbrkers United Agai nst Violence as a
non-profit society or of Sharon Kisel bach,
because Sharon Kisel bach was a forner sex worker
and SWJAV was sinply a collective of sex workers
under the society act. Neither of them were
granted public interest standing and
notw thstanding all the efforts of Ms. Mrsky and
others, they were unable to | ocate any person
prepared to act as a test case litigant who is a
current sex worker for the reasons |ater set out
in her affidavit.

THE COM SSIONER: | think I'll stop you there for the norning
br eak.

THE REG STRAR: We'l|l now recess for 15 m nutes.

( PROCEEDI NGS ADJOURNED AT 11: 07 A M)
( PROCEEDI NGS RESUMED AT 11:27 A M)

THE REA STRAR  Order. This hearing is now resuned.
THE COM SSIONER: M. Gatl.

Thank you, M. Conm ssioner, and thank you for the

opportunity to lay out this application in
detail. There was a great deal of evidence from
M. Lowran -- from Dr. Lowran, from Dr. Shannon,
from Cat herine Astin, from Susan Davis and from
Ms. Frey in respect of this application, and

rat her than take you to individual places in the
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transcript, let nme just indicate that a great

deal of their evidence dealt with the

vul nerability of survival sex workers for a
nunber of reasons because, of course, they're
subject to this intersection of bias and
prejudice and racismthat so deeply disadvant ages
t hem and di senpowers themin respect of
institutions so that their perspective is --
frankly it's difficult to recognize fromthe
perspective of the mddle class. It's hard for
me to put nyself in the shoes of survival sex

wor kers to under stand how t hreateni ng vari ous

| evel s of authority are, and in that respect it
was very helpful to receive the testinony of
Elaine Allan and Terrie Gatton and her
experience in even attenpting to give evidence in
court agai nst sonebody who had seriously sexually

assaul ted her.

THE COWM SSI ONER: | think nost of us who have been around in

these courts for a long tine, particularly those
of us who practiced crimnal law, are well aware
of the vulnerabilities and the difficulties the
peopl e that you're speaking of have in navigating
the crimnal justice system |In fact, the system

is alot nore friendly and nore sensitive now
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than it was 25 or 30 years ago, so to that extent
| guess we've conme a long way, but | appreciate
what you're saying and | don't know if it's
necessary for you to repeat what Dr. Lowman said
or Dr. Shannon said. Those are facts regarding
the poverty and the circunstances of the people
living in the Downtown Eastside and what they
face dealing not only with the crimnal justice
system but also in dealing with other

institutions they have to deal wth.

Unfortunately it's not just the reputation of this

comm ssion that we have to contend with. W also
have to contend with the reputation of all the
ot her legal processes within the mnds of sex
wor kers. W've heard sone evidence about that,
and through no fault of this comm ssion, |egal
processes have a bad reputati on anong sex

wor kers. They coll ectively have the perception
t hat being around judges and | awers is a bad
thing. |If there are judges and | awers around
that invariably nmeans bad consequences for sex
workers. That's quite apart fromthe reputation
of the police, and of course there are police

| awyers here and that has an effect. There is a

| ot of testinony about the adversity in interest

45



© 00 N oo o B~ W N Bk

N NN N NN P P PR R R R R R R
a A W N P O O 0O N OO 0o M W N+, O

MR GRATL:

Subm ssions by M. Gatl

bet ween the police and sex workers and the way
t hat sexualizes sex workers, so having police

| awyers here, even if they do have velvet fists
like M. Hern does and M. Dickson does, it's
still a fist.

Sex workers are quite aware as a result of
their own personal experiences and the experience
of their peers of the negative consequences that
can befall themif they nmanage to get ensnared in
| egal processes, so they're quite inclined to
avoid legal processes entirely. That's set out
inalittle nore detail in Ms. Mrsky's
affidavit. She sets out on the basis of her

experience at page 5 --

THE COWM SSI ONER: |'ve read the affidavit.

Page 5, subparagraph c:

"Street-level sex workers often fear
Ccross-exam nation by lawers as to their
habits and life patterns. |nvolvenent in
crimnal activity and illicit drug use are
too often taken uncritically as conclusive
determ nants of dishonesty or inaccurate
recol l ection or perception.”

Then at subparagraph d she sets out the many

reasons that street-level sex workers have a
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subj ective and objective fear of participating in
this conm ssion. Even being identified as
participating in the commssion can result in a

| oss of benefits such as social assistance due to
this discovery by governnment workers that the
potential w tnesses are involved in sex work;
they face the potential loss of their children if
t hey have children in their custody due to
seizure by the Mnistry of Children and Fam |y
Devel opnent, or by relatives who are not aware of
their participation in sex work; they may face
fear of difficulty in securing the eventua

return of their children who nmay have already
have been seized by the mnistry or may be in the
custody of relatives who are not aware of their
participation in sex work; they may face the | oss
of stable housing or inability to obtain stable
housi ng due to the discovery of their
participation in sex work; they may fear the | oss
of stable clientele if their reputation for sex
work is considered by their clientele to attract
extra attention by police authorities or others;
they may fear reprisals by clients or predatory

i ndi vi dual s who do not support their

participation in the comm ssion. You've already
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heard sone evi dence about sone of those

i ndi vidual s, very dangerous individuals
potentially, not to be scoffed at. There is also
the fear of reprisals by police officers who do
not support their participation in the

conm ssion. We've seen across a nunber of
studi es and across a nunber of w tnesses that
there is a great deal of support for the
proposition that there are what anount to

unl awful activities engaged in by police officers
agai nst sex workers: violence, extortion of sex
acts. I'mnot saying every police officer is
engaged in that activity and we know there are
some good officers, but there are bad officers.
The "bad |ieutenant” is out there. \Whether or
not any efforts are nmade by the Vancouver Police
Departnent to capture and apprehend those "bad
lieutenants” is of course a live issue at this
comm ssion. There is a significant fear of
reprisals by police officers, well docunented by
t he objective nethodol ogically sound surveys
conducted by various different sources in the
past 15 years. Those studies are in evidence.
There is also a fear of reprisals by friends or

associ ates who do not support participation in
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the comm ssion; a fear of |oss of a stable source
of illicit drugs because drug traffickers m ght
not want the added scrutiny that mght attend
giving testinmony at this inquiry, and the fear of
reprisals by drug traffickers who are concerned
about the extra scrutiny.

Moreover, there's the concern about giving
evi dence, live viva voce evidence, may trigger
menories relating to various different kinds of
trauma. That coul d be chil dhood trauma, sone
type of sexual abuse or physical abuse by
parents, famly, persons in authority, such as
foster parents or people hired by the governnent
to provide housing or guardianship for foster
children, wards of the state, or it could be
trauma that was inflicted during the person's
time when they weren't aware of the state setup
during sex work and we know those reports are
| egion. W also know fromthe evidence that sex
wor kers often take steps to try to limt their
own perception or recollection of those traumatic
incidents, including self-nedication, formation
of drug dependencies and so forth, and we know
there aren't a lot of counselling options

avail able to survival sex workers -- certainly
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not in the Downtown Eastside and |'d wager not
otherwi se. The point being that there's a
hei ght ened psychol ogi cal vulnerability to sex
wor kers even tal king about their stories to
anybody, even counsellors, and that ought to be
taken into account in terns of framng the
process by which this inquiry provides an avenue
for sex workers to get their stories to this
conm ssi on.

Moreover, and this is quite inportant, M.
Comm ssioner, at page 7 of Ms. Mrsky's affidavit
she indicates that street-level sex workers may
be experiencing survival guilt, and this is an
i mportant factor regarding which | know t hat
Ms. Davis gave sone evidence in connection with
her attenpt to report a serious rape in 1991.
You' Il recall her testinony that she was in front
of Craftsman Collision, a person in a blue
station wagon that was crushed in on one side
seriously sexually assaulted her. She tried to
report it to police, waited for an hour for
police to arrive, then she tried to call again,
tried to make contact with a police officer, and
now she fornmed the opinion -- and, again, this

was i naccurately reported by the nedia -- she
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didn't say it was Robert WIIliam Pickton who
raped her in 1991, she said it may have been, but
it may have been her mnd playing tricks on her,
but there was a resenbl ance she thought | ong
after the fact after M. Pickton was arrested in
2002, she made a connection there and wasn't sure
about that connection. She said she was
experiencing survival guilt because she didn't do
enough to bring her rape to the attention of the
police authorities. O course in any case where
a person is sexually assaulted there is a
guestion of not only catching that person for
that assault but preventing themfromcommtting
future assaults. This survival guilt is an
important factor in the Downtown Eastside.

Peopl e m ght not want to conme forward, especially
if they've been on the Pickton farm especially
if they knew of sone attacks by M. Pickton that
fall short of nmurder or mght even be nurder that
t hey knew about but didn't report for whatever
reasons they m ght have, sone good, maybe sone
that are not good, but that's an inportant aspect
in understanding that |evel of survival guilt is
inmportant in the process.

The reason | nention all of these potenti al
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downsides is that there ought to be a | edger
perceived, not on an individual basis but
perceived in terns of a group of individuals.

W' ve been tal ki ng about sex workers, survival
sex workers that have been studied as a group,

t hey' ve been understood as a group. A group of
approximtely 50 of themw thin this particular
target group that nmet a set of characteristics
that your counsel M. Vertlieb tal ked about in
hi s opening, that group of people is especially
vul nerabl e and they should be understood as a
group, and that's precisely the group that you,
M. Conm ssioner, need to know about in order to
under stand how best to heal the relationship

bet ween t he Vancouver Police Departnment and this
group. It's critical to have that perspective if
at all possible to informyour findings of fact.
It's within your power, M. Comm ssioner, under
Section 14 of the Public Inquiry Act to receive
and accept information that you consider

rel evant, necessary and appropriate.

THE COWM SSI ONER: | know t hat.

"1l just refer to the F.WJ. case under tab 7 of
the authorities for a discussion of what's

appropriate. That was a case dealing with the

52



© 00 N oo o B~ W N Bk

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Subm ssions by M. Gatl

crimnal context and the adm ssibility of hearsay
evidence of child victins of sexual assault under
the necessity and reliability exenption to the

hearsay rul e.

THE COMWM SSI ONER: You don't need to go over this. |'m

MR GRATL:

famliar with Khan, Smth and all of the cases
that cane down fromthere with exception to the
hi storical hearsay rules.
just want to refer to one passage, it will be
brief, paragraph 44:

In each case the trial judge nust determ ne
whet her on the facts and circunstances of the

case necessity has been established. Oten that

will involve going into the reasons for the
problem Oten too, it will involve expert
evi dence.

M. Comm ssioner, you' ve heard a | ot of
expert evidence on this issue. Wth respect,
this is not an application that is being nade in
a vacuum W have heard two weeks of evidence
now about the vulnerability of sex workers,
survival sex workers as a group and the reasons
why they're vulnerable and the barriers they face
in participation in society at large and in

particular in judicial processes. So that's the
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second branch of the procedural protections that
|"'masking for. The presunption that affidavit
evidence can be filed with | eave for parties
adverse in interest to apply to cross-exam nation
in cases where it's inportant or fair that they
be entitled to cross-exanine, and then lastly, a
right for the applicant to withdraw the affidavit
if leave to cross-exanmne is granted. The |ast
aspect is the right to receive affidavit evidence
anonynously -- and | just want to put that on the

shelf for the nonent if we can.

THE COW SSI ONER: What is going to be your response if |

all ow that and your |earned friend says you ought
not to pay any attention to that if they' re done
anonynously because they're going to say the
evidence is worthless? Wat's your response to

t hat ?

would say it would still be worthwhile to
receive that evidence for the purpose of crafting

your recomendati on.

THE COMM SSI ONER:  That's precisely what they're going to say,

that | ought not to pay attention to that at all
because it's given anonynously and w t hout the
benefit of any cross-exam nation, so what's your

response to what their argunment is likely to be?
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woul d say it goes to weight and the weight that
could be attached to an anonynous affidavit would
depend on the circunstances. Those are issues
that could be argued after the fact, after an
affidavit is received into evidence, and of
course if it's a controversial issue, if it's an
affidavit that suggests that Constable D ckson
didn"t listen to a conplaint or what have you,
that would be a circunstance where, of course,
M. Conm ssioner, you wouldn't attach any wei ght
to that affidavit and wouldn't even admt it into
evi dence because it affects the reputation of an
individual. But | just want to | eave that issue
asi de because in ny subm ssion the guarantee that
there will be a firm process for providing
affidavits to this inquiry is a precondition to
ny reaching out or anybody reaching out to sex
workers in the first place, I'mnot even going to
get themin the door.

Wien | first received this mandate to act as
i ndependent counsel for Downtown Eastside
comrunities especially sex workers and drug
users, | opened up an office in the Downt own
Eastside at 678 East Hastings, right in the core

t here where everything is happening. The alley
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behind is where the sex workers were noved to the
ot her side of Hastings. On the other side of the
street is the Astoria Hotel where M. Pickton
hung out. Again, across the street at Princess
is the Princess Conveni ence Store where M. de
Vries was picked up -- was |last seen. [It's right
in the heart of things, and | tried to create an
office that was as inviting as possible but even
that just didn't work, it wasn't an inviting
enough space. Maybe that's because |I'm a nal e,
maybe that's because | don't have enough
experience in the Downtown Eastside advocating
for sex workers and I'm not a known and trusted
figure in the way that Ms. Mrsky is, maybe it's
because | don't have the right deneanour.
VWhatever it is, M. Conmm ssioner, ny |evel of
outreach wasn't enough. | just amnot able to
bring that evidence before the comm ssion w thout
this | evel of procedural protection because
they're not comng through the door, and what is
proposed by the Vancouver Police Departnent,
nanely, we can apply on an individual basis, in
ny subm ssion on the evidence that's not going to
do it. You need what Dr. Shannon said was

appropriate protocol, that you could offer
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guar antees in advance, you need what Catherine
Astin said, you have to be able to offer
confidentiality, offer guarantees in advance, and
the sanme with Professor Lowman. |If you want
people to participate in your information-

gat hering exercise you have to be able to offer

t he guarantees in advance. Those are ny

subm ssi ons.

THE COMW SSI ONER: Thank you. W el se has an interest?

THE REG STRAR M. Gatl, did you wish to mark your

affidavit?

MR GRATL: Yes.

MR VERTLI EB:

M. Conmm ssioner, |I'mjust wondering if it
m ght be better to hear fromany of the other
participants who wll support M. Gatl, just to
hel p the context, | think that m ght be hel pful

fromdi scussions |'ve had.

THE COWM SSIONER: I'mtrying to figure out who el se has an

M5. GERVAI S

interest in this issue. M. Gervais, you have?
Robi n Gervai s, independent counsel for
aboriginal interests. M. Comm ssioner, as

i ndependent counsel for aboriginal interests I
would like to say that | support M. Gatl's
application for the protection of vul nerable

W tnesses for a variety of reasons.
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The first reason is with respect to the
uni que relationship that aboriginal people have
with policing authorities. | believe that you
heard evidence of that at the study conmm ssion
and you heard evidence of that |ast week from M.
Crey and fromsone of the famly nmenbers. In
line with this argunent 1'd |ike to point out the
di sproportionate nunber of aboriginal sex trade
workers in the Downtown Eastside. On a very
practical level, although | do not have a |ist of
W tnesses at this point, you myy be aware that |
have had difficulty engaging with the abori gi nal
community in ny role, and aboriginal nenbers of
t he Downt own Eastside community are starting to
come forward now and starting to pull ne aside
and want to provide ne with information, and |
think it would be really helpful in ny role as
i ndependent counsel to provide themwth an
alternative to be able to provide evidence to the
comm ssion through affidavits should they choose
to do that. | think that it would increase their
confidence in the process and it woul d decrease
their fear. W have also heard evi dence that
many of the m ssing and nurdered wonen in the

Downt own Eastside are not from Vancouver and we
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have heard evidence that many aborigi nal wonen in
t he Downt own Eastside are from outside of
Vancouver, sonetines in renote |ocations and
i npoveri shed communities. | also think on a
practical level it would be hel pful to be able
offer this formof providing evidence to the
comm ssion to those people that |ive outside of
Vancouver should they wsh to provide evidence
and are not able to travel here.

| would echo M. Gatl's comments with
respect to the efficiency of the evidence and |
support M. Gatl's subject provision that the
evidence is not to be used for findings of
m sconduct but is to be used to informthe
comm ssion for the purpose of naking
reconmendati ons to ensure that the comm ssion has
all of the relevant information before it.

| would like to turn your attention to one
further passage in the article provided to you by
M. Gatl that was authored by the Honourabl e
Chi ef Justice O Connor. It is on page 3, the
third paragraph fromthe bottom that begins
Wit h:

The first is that inquiries have in ny view

tended to overuse the evidentiary
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adversarial type of hearing processes
suitable for legal trials to gather.
information. | think we have yet to take
full advantage of all of the possibilities
for different processes that can be tailored
to neet the needs of investigating and
reporting on the various types of matters
set out in inquiry nmandates.
| believe that greater creativity and
flexibility in fact-determ ni ng processes
will ultimately inprove the inquiry process
fromthe perspective of all participants,
i ncreasi ng responsi veness, decreasing costs
and ultimately inproving the process and
results of public inquiries.

In closing, M. Conm ssioner, we support M.

Gatl's application and we ask that his

application not only include sex trade workers

but aboriginal wonen as well, and with your

perm ssion M. Roberts would like to say a couple

of words.

THE COMW SSI ONER: Thank you. M. Roberts.
MR, ROBERTS. For the record, also speaking on behalf of
abori gi nal wonen, M. Conm ssioner, you have

before you | believe the letter of M. Doust of
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Sept enber 30, 2011.

THE COW SSIONER: No, | don't.

MR

2 33

ROBERTS:

VERTLI EB
CRGSSI N
ROBERTS:

It's on ny counsel table. | assuned it's on
everybody's table. | wonder, M. Vertlieb, do
you have that handy?

|'msorry, | don't know.

"1l give himm ne.

Thank you. | want to refer to this letter --
and Ms. Gervais was nore confortable in ny
addressing it, perhaps because | know M. Doust
quite well -- but in ny submssion this letter
shoul d be of assistance to yourself, M.

Conmmi ssioner, in deciding this application. Here
is M. Doust on Septenber 30, 2011 responding to
M. Gatl's application and saying in the first
sent ence:
The Crimnal Justice Branch for this
provi nce takes no position on M. Gatl's
Sept enber 20, 2011, request for wtness
protection protocols.
That's everything that M. Gatl has been
addressing the court on, except respecting
the potential application of such protocols
to the conplainant, person X, in the 1997

charges agai nst Robert WIIiam Pi ckton.
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| won't read any further. W all know that to be
the victimconplainant in the incident which gave
rise to the attenpted nurder and aggravated
assault charges agai nst Pickton. That exception
is accepted by ny learned friend M. Gatl as one
of the exceptions in the use of affidavit

evi dence.

So why is this significant? Qur
institutional framework in this country, it is
the Crimnal Justice Branch that has
responsibility for the admnistration of crimna
justice in this province. Here we have M.
Leonard Doust, one of the nost senior counsel in
the practice of crimnal |law on both sides of the
fence in this province, speaking on behalf of the
Crimnal Justice Branch saying he does not oppose
the application. In ny respectful subm ssion,
this is hugely supportive of the application that
M. Gatl has brought forward. The rest of the
| etter you mght note, beginning perhaps at the
third paragraph where M. Doust says:

"The primary function of the comm ssion as

with all commssions of inquiry is to

uncover the truth,”

And he refers to the Phillips v. Nova Scotia case
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in 1995 and, first of all, | would say that all
reads in relation in ny respectful subm ssion to
the significance of person X s evidence being
subject to cross-exam nation, and second, it
cannot really be in response to the other aspects
that M. Gatl wants to have dealt with by
affidavit evidence or he would not be taking a
position on the matter, and further, | would say
and submt respectfully that that article by M.
Justice O Connor of Ontario is a very hel pful
article. | don't want to overdue it, other
counsel have referred to it, but those two

par agr aphs that have been read out, M.
Comm ssi oner, are under a subject about

procedural process in independent inquiries, and
| respectfully submt it would be very helpful in

your determ nation. Thank you.

THE COW SSI ONER: Thank you, M. Roberts.
MR  WARD: Canmeron Ward, counsel for the famlies of 18 of the

m ssing and murdered wonen. M. Conm ssioner, on
behalf of ny clients | want to offer qualified
support for ny friend M. Gatl's application.
"1l explain the qualification in a nonment but
first | wsh to put this application into its

proper context.
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The Public Inquiry Act, specifically Section
22, confers to you, M. Conm ssioner, a power to
summons Wi tnesses to this proceeding and then the
practice and procedure directive for evidentiary
hearings that governs this particul ar
comm ssion's work provides in Rule 44A that
comm ssi on counsel shall decide who shall be
called as a wtness at the evidentiary hearings.
That Rule 44 goes on to say in G this: After
comm ssion counsel has called all w tnesses on
behal f of the conm ssion, a participant may apply
to the comm ssioner for permssion to call a
witness, and if permssion is granted certain
subrules apply. So the rules we are operating
under create two categories of witnesses. The
first category are those w tnesses who conm ssion
counsel determ nes ought to be called and they
may be conpell ed by subpoena or summons if
necessary. | doubt whether ny friend' s
application has nmuch inpact on that class of
W tnesses. | don't know because at this stage we
don't have, or at least | don't have, a list of
t he upcom ng wi tnesses beyond the three schedul ed
to be here next week. Certainly none of those

three are vulnerable in ny subm ssion and
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anticipate that sonmetinme after next week a nunber
of police officers and other public officials
will be attending to give evidence dealing with
the fact-finding mandate of this conm ssion |
woul d submt that none of those would be

vul nerable witnesses either. | can say with
respect to the second category, that is, the type
of witnesses contenplated by rule 44G of our
rules of practice, | on behalf of the famlies
expect to nmake an application under that subrule
for permssion to call additional w tnesses and
sone of these witnesses may only testify if there
are suitable protocols in place to protect their
identities frompublic disclosure. So to that
extent that | nmay be attenpting to have w tnesses
with material to testify under Rule 44G |

support the application for vul nerable w tness
protection as contenplated by ny friend M.

Gatl's subm ssion. Those are ny conm ssions.

THE COMW SSI ONER: Thank you, M. Ward. M. D ckson.

MR DI CKSON

Yes, M. Comm ssioner, Tim D ckson for the
Vancouver Police Departnent and Police Board.

M. Conm ssioner, let ne begin if | can by saying
what we do not oppose, what we are in agreenent

with or do not oppose, it is of course very
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inmportant that this inquiry hear rel evant
evidence fromall quarters and that certainly
i ncl udes the Downt own Eastside and, indeed, sone
such evidence has rightly been heard already. If
sex trade workers have rel evant evidence to give
then this inquiry should hear fromthem and it
should do so in a manner sensitive to their
ci rcunst ances.

| think as you pointed out earlier, | think
everyone nust be in agreenent with that. First
of all, in ternms of the protections M. Gatl is
seeking, the first is a statenent nade by you
t hat evi dence given by vul nerabl e w tnesses
cannot be used against themin any other form and
we don't take any issue with that. As M. Gatl
points out, that's well established on the | aw.
W al so don't take issue with a publication ban
over their identities, although there may be
I nstances on a case- by-case basis where such a
ban should not issue; the nedia nay take issue
with a particular case, a witness may not w sh
that ban to be issued. What we do oppose is a
bl anket order that evidence may be put in by
affidavit w thout cross-exam nation, and before

as part of the application one of the grounds of
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relief sought was anonymty fromthe
participants. M. Gatl has said he wshes to
put that on a shelf for now but on a bl anket
basis that is sonething we oppose.

Qur position is that the presunption, as M.
Gratl acknow edges, is that evidence in this
hearing conm ssion, not the study conm ssion but
in this hearing comm ssion, should be given
orally and be subject to cross-exam nation.
That's the starting point. Any departure from
that we say, M. Conm ssioner, needs to be done
on a case-by-case basis. W sinply need to | ook
at the nature of the evidence that is going to be
given and the nature of the vulnerabilities in
the particular case and then craft an appropriate
response.

In brief, at this nonent the application is
just premature. There is no witness who has said
that he or she wishes to testify but will not
wi thout certain protections. Al of it is
specul ative and the application ought not to be
considered in a vacuum It's nerely hypothetica
at this point and it's speculative. Let ne say
again, there may be instances where protections

shoul d be ordered. This inquiry should not be
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unresponsive to the circunstances of vul nerable
individuals and it nay be proper to have a
witness testify behind a screen, for instance.
It may be that evidence in the formof an
affidavit is not contentious and could go in.
Ri ght now we don't know any of that. W have to
see what the evidence is and we have to see what
the particular fears are, the particul ar
vul nerabilities. Those are really the two
consi derations | suggest that you, M.
Conmmi ssi oner, and the participants wll have to
consider, what is the witness saying and why does
this particular w tness need procedural
protections, and there's a range of protections
that can be ordered, but those should be tailored
to the specific circunstances.

M. Comm ssioner, | handed up a green brief,
a thin green one, and I'd just like to take you
quickly to two texts on public inquiries. The
first is behind tab 2, and you' ve seen one page
of this already, it's fromProfessor Ruel's --
|"mnot sure if he's a professor -- Sinon Ruel's
text on public inquiries and the first page of
the text, page 90, this is what you' ve seen

al ready. Let ne just point out a few passages.
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In the first under presentation of evidence he
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“In a public inquiry context, evidence wll
nost often be adduced by way of viva voce
testinony. A public inquiry wi thout oral
testinony would be inconsistent with its
public and educational purposes. Oal
testinony also allows the evidence to be
clarified and tested by the conm ssioner,
comm ssion counsel and by parties with
standi ng t hrough questions and

Cr oss- exam nati on.

Dependi ng on the circunstances, |ess fornmal
nmet hods of adduci ng evi dence nmay be used."”
Then he goes on to say:

"A comm ssion could rely on pre-existing
records or reports, or on factual overview
reports, statenments or narratives,
background papers or detail ed chronol ogi es
prepared by conm ssion staff, parties with

standi ng or w tnesses."

If we go down the bottom of the m ddl e paragraph

he says:

"Such alternative nmethods have the advant age

of streamining the inquiry evidentiary
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process with only contentious issues left to

be covered in a formal evidentiary phase.”
The | ast paragraph on that page he says:

"I'n some circunstances, affidavit evidence

or witness interview summaries or statenents

of individual wtnesses may be introduced as
evi dence. Those would al so be efficient

met hods of introduci ng uncont ested evi dence

with a view of shortening and focusing

evi dence. "

That's so, and you can see the analysis
there, that you' ve got to |look at the nature of
the evidence and if it's controversial, if it's
contested, then probably it is not appropriate
for it to go in by affidavit w thout
cross-examnation. |If we go over the page, the
next page junps in the text to page 158 and under
heading 3, Quality of Evidence Required to Make
Fi ndi ngs, M. Ruel says:

"Al though the strict rules of evidence do

not apply to the proceedi ngs of conmm ssions

of inquiry, this does not nean that the

findi ngs of comm ssioners of inquiry shoul d

be based on evidence of poor quality.

Conmmi ssioners of inquiry should not base
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their findings and reconmmendati ons on
specul ati on, runours, innuendoes or on
unreliable evidence. This is particularly
true for findings of msconduct. |In making
adverse findings conm ssioners of inquiry
should rely as nmuch as possi bl e on evidence
that woul d be adm ssi bl e before a court.
Conmi ssi oners should be reticent to rely on
hear say evi dence when naki ng adverse
findings, and should refer to first source
evi dence to seek corroboration. However,
evidence of a |lower quality may be accepted
to address contextual or system c issues.
W' ve had sone of that contextual evidence.
W' ve heard all sorts of allegations that were
contained in surveys, and I'll return to that
thene, but that's what that went in for, it went
in for context. Direct statenents, not
necessarily only against individuals, because a
ot of the time we've seen people do not know
nanes of police officers against whomthey' ve
been making allegations. They' re making
al | egations against the police, police officers,
maybe it's the VPD, but statenents of those kind

may well be controversial and it will need to be
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consi dered how that evidence needs to be
approached. But the first thing we need is to
know what the evidence is, and right now we don't
know, we don't know whether there are w tnesses
who will come forward and we certainly don't know
what they're going to say.

If | can take you, M. Conm ssioner, just
briefly to tab 3, and this is just the second of
the texts on public inquiries | wsh to refer you
to. Tab 3, the last page, the |ast paragraph
above that heading on the page, this is Professor
Rat ushny's text. He says:

"There are a nunber of factors to consider

when replacing oral testinony with witten

docunentation. If the credibility or
reliability of the wwtness is at issue,

oral testinony and the opportunity for

cross-exam nation nmay be required. |If the

area of contention is narrow, it m ght be
possible to limt oral testinony to that
area. Even where there first appears to be
an area of contention, it may be resol ved
by consent of the parties. O it may be of
mar gi nal rel evance and not worth pursuing.

Finally, where a witness's evidence is not
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contentious, comm ssion counsel still may

wi sh to call her sinply because she was a

key player in the event and should be heard

by the public.

Again, that's the analysis that needs to be
undertaken. You need to know what the evidence
is going to be. In the context of the w tness
seeki ng procedural protections you need to know
what the particular fears of that w tness are,
because only then can you craft the appropriate
response. So in short, M. Comm ssioner, it
needs to proceed on a case-by-case basis. Right
now it is entirely speculative, it's in a vacuum
it's nmerely hypothetical. W need to see whether
W tnesses will conme forward and seek to testify
and then we need to craft the response.

Let nme say this, M. Gatl is out there
seeking witnesses and that's appropriate and
hopefully it will yield witnesses who wi sh to
come forward. He suggests that he needs a
bl anket rule, a blanket guarantee that they wl|
not have their identities disclosed, |I think, and
that they will not be subject to
Cross-exam nati on because only then m ght they

cone forward. In our letter, which | trust
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you've read in response to his application, we
suggest that an affidavit be put in, it can be
anonynous, it can say what the evidence is, it
can say what the particular fears are and then
that can be considered. Really that's how it
ought to unfold. At that stage there is no ri sk,
there is no risk to a wtness. |If the wtness
doesn't obtain the procedural protections he or
she believes are needed and doesn't therefore
want to testify, then he or she can w t hdraw.

But we need to be able to consider what the
proposed evidence is. Wthout it, it's nmerely a

vacuum

THE COMM SSIONER. Al l ri ght .

MR DI CKSON

Let nme say just alittle bit nore, M.

Conmi ssioner. Again, we say that this

di scussion, this debate really needs to go on at
a later time when we have w tnesses who have cone
forward, but | do want to stress that there is
prejudice. There is prejudice if allegations are
made agai nst the police and not -- there's no
opportunity to cross-examne them There's
prejudice if the affidavits are anonynous and
there's prejudice if they're shielded from

cross-exam nation and there's prejudice if the
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al l egations are vague and can't be countered.

W saw Ms. Davis testify, and through no
fault of her own, she is not able to place the
date in which that incident she spoke to
occurred. The police, therefore, cannot search
their records and they cannot respond. There
will likely be and there nmay be nore evidence of
that kind, but there is prejudice in that and so
much the nore so if it's anonynous and so much
the nore so if there's no opportunity for
Cross- exam nati on.

W heard from Dr. Shannon, as M. Gatl
spoke to a little bit, and we saw there her
survey evidence and sone of the survey evidence
suggested that police coerce sex workers into
sex. That canme from an anonynous survey where
sonmeone checks a box and it results in headlines,
it results in the headline behind tab 4 in the
The Province, "Vancouver Cops Force Prostitutes
to Perform Sexual Favours, Inquiry Told". There
is real prejudice in that for the police. This
is in a major newspaper, and although it has the
comma, "inquiry told," the words that cone before
the comma are eye catching to the average reader.

VW' ve had that context evidence, and we're not
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able to reach behind into Dr. Shannon's research
and test the allegations. There's prejudice in
that. 1'mnot saying that Dr. Shannon shoul d not
have been here and spoken to her research, but
that is the reality and we ought not -- one of
the factors that woul d need to be considered when
presented with an affidavit froma wtness who
wi shes to conme forward and not be cross-exam ned
and perhaps testify anonynously, is that context,
it is that prejudice. But, as | say, that is a
debate for another day when there is an actua
evidentiary matrix, but that is a consideration
that needs to be kept in m nd.

| won't speak to the cases M. Gatl took
you to except just on this, the F.WJ. case, the
hearsay case with which you're famliar. | just
poi nt out there the court had the child w tness
in front of him he could see in that case that
the child was not able to testify, it was known
what the hearsay evidence was. Al of those
factors could be considered, particular
ci rcunstances of the child and the hearsay
evi dence that was going to be introduced. That
is essentially the analysis that needs to go on

here, but we need to have particul ar

76



© 00 N oo o B~ W N Bk

N NN N NN P P PR R R R R R R
a A W N P O O 0O N OO 0o M W N+, O

Subm ssions by M. Dickson

ci rcunst ances.

Lastly, let ne speak if |I can to the Mrsky
affidavit, M. Conm ssioner. You have read the
affidavit and you will have seen that throughout
it is phrased in the hypothetical, in the
specul ative: Sex workers nmay have this fear,
they may have another fear, they may be rel uctant
to engage wth governnent, they may fear
cross-exam nation. And that may be so in respect
of particular vul nerable individuals who wish to
conme forward and give testinony and it remains to
be seen and it should remain to be seen, but |et
me take you to page 5, 10d if | can just for a
nonent. There Ms. Mrsky says that: " Mny
street-level sex trade workers have a subjective
and objective fear of participating in the
comm ssion as identified street-level sex workers
because such identification may result in," and
she's listed a nunber of fears and it may result
in those fears -- we don't know -- but the fears
that are laid out in these 10 subparagraphs can
all be addressed through a publication ban. She
says in it that one of the fears m ght be | oss of
benefits such as social assistance due to their

di scovery by governnent workers who are not aware
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of their participation in sex work, and that nmay
well be a legitimate fear and that can be
addressed through a publication ban. The sane
with 2, loss of children and custody, the sane
with troubles with eventual return, the sane with
stabl e housing, loss of a stable clientele, fear
of reprisals by clients or predatory individuals,
and that may be a serious concern and it may well
be that the conm ssion needs to take great care
in ensuring that nothing of that kind cones to
pass. Down to 8, fear of reprisals by friends or
associ ation; 9, stable source for illicit drugs.
Al'l of these have to do with disclosure of their
identities publicly and there may be, as | say,
| egitimate cause for concern there, but it is not
addressed through and not responded to through
anonymty in respect of the participants and it's
not addressed by putting in the affidavit and not
having any of it subject to cross-exam nation.
The last iteml'd just like to take you to,
because | think you have the point, is M.
Justice O Connor's observations on public
inquiries M. Gatl handed up to you. If we go
to page 4 of 6, the bottomleft-hand corner,

just want to draw your attention to other
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comments that Justice O Connor nakes. You were
shown comments before in his paper where he's
saying of course an inquiry is not court and it
can be nore flexible and the like. But if you
| ook at the full paragraph at the bottom of the
page, it says:
"My second observation about the inquiry
process relates to the need to ensure
procedural fairness to those who may be
adversely affected by the information that
energes during the course of it. This is
critically inportant. There is enornous
potential for an inquiry, particularly a
public inquiry, to serious danage persona
and professional reputation,”
And 1'Ill pause there and say that is absolutely
the case. 1'msure you' ve been follow ng the
nmedi a, and there are all sorts of allegations
here that cannot be effectively tested through
Cross-exam nation, such as survey evidence or
all egations that are so vague as not to be able
to be tested by evidence fromthe parties that
are being criticized, they are reported in the
press, and that's the nature of the process, but

there is a concern there and procedural fairness
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needs to be kept in mnd.
Down at the bottom of that page, the
par agraph that begins there:
"Those caught up in an inquiry process face
a very real danger of having a professiona
or personal reputation seriously affected by
t he exceptional anount of public attention
generated by the inquiry process.”
That's certainly so. Over the page, the
second paragraph in the mddle of it, he says:
"l do suggest that it is essential that
comm ssi on counsel in deciding what evidence
to call and how to lead it |ean over
backwards to be fair and bal anced and al ert
to the potential for unfair danmage to
reputation,”
And again, that is so. There are a nunber of
consi derations that need to be taken into account
here. One is seeking to have evidence cone from
all quarters. Another is seeking that it is
evi dence of a high quality, and another is
procedural fairness. That bal anci ng process,
those factors, various factors, can only be
addressed when we know what the nature of the

evidence is that is sought to be called and
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sought to be called on a basis of no
Cross-exam nati on and anonymty.

M. Conm ssioner, | propose to |leave it
there unl ess you have any concerns you'd like to

raise.

THE COW SSIONER:  We'll cone back at two o' cl ock.

THE REA STRAR.  This hearing is now adjourned until 2:00 p.m

( PROCEEDI NGS ADJOURNED AT 12:26 P. M)
( PROCEEDI NGS RECONVENED AT 2: 00 P. M)

THE REA STRAR  Order. This hearing is now resuned.

MR, BRONCERS

Thank you, M. Conm ssioner. Jan Brongers for
t he Governnment of Canada. W share the
fundanental concern that underlies this
application, nanely, that vul nerable w tnesses
who need procedural protection so they can
testify at the inquiry without jeopardizing their
personal safety should be given such protection.
The question is how do we do this. M. Gatl
suggests that this be done with a
one-si ze-fits-all approach having you, M.
Conmi ssi oner, issue a series of blanket orders
that would autonmatically cover if and when these
issues arise in the future. Wth all due
respect, however, we do not think the question of

how to protect vul nerable w tnesses can be deal t
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wi th through a one-size-fits-all approach. Each
wi tness's privacy concerns will be different and
t hey nust be bal anced with such other valid
concerns, including the procedural fairness
rights of those who may be inpacted by testinony
and the public's right to know what evidence is
bei ng considered by the inquiry, and that is why
we suggest this question should be dealt with on
an individual basis by tailoring the protection
to the needs of the witness while taking into
account procedural fairness and other concerns.
W say this because it's our view that it's
sinmply not possible to craft in advance a

sui tabl e one-size-fits-all vul nerable w tness
protection order. |Indeed, this can be
denmonstrated by M. Gatl's own struggles with
this issue and the manner in which his
appl i cation has evol ved and norphed over tine as
he recogni zes the need to craft exceptions and
qualifications to his initial request for relief.
If I may, M. Comm ssioner, |'d like to take the
commssion to M. Gatl's initial application
letter. This is his letter of Septenber 20th and
it is at tab 1 of M. Gatl's application book.

It's a rather thick docunent with a clear cover.
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1 THE COW SSI ONER: | have it here.

2 MR BRONGERS

3
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If we could just turn to page 3 of the letter,
this is the page where M. Gatl sets out his
relief sought in those three nunbered paragraphs.
So looking at the first order M. Gatl was
seeki ng, he asked for, "an automatic publication
ban preventing the publication of any information
tending to reveal identity of a vul nerable
wi tness”. The term "vul nerable"” was not defined.
So the question is, does it cover anyone who says
that they are vul nerabl e.

At the hearing today M. Gatl seened to
indicate that the order would not be that broad
and, in fact, the terns would only cover sex
trade workers and victins of sexual assault. M.
Gervais then indicated that the order should al so
apply to aboriginal wonen. Perhaps there should
be others. Wat about the police officer who
fears potential scorn from her neighbours if she
testifies live at this inquiry? She may feel
vul nerabl e, but sonme m ght argue that that's not
the sort of vulnerability that warrants a
publication ban or the right to give evidence
anonynously. Wat about the whistle bl ower?

What about a police officer who feels vul nerable
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in his enmploynent situation if he were to
criticize police managenent? Sonme m ght agree
that contrary to the police officer who is sinply
worried about enbarrassnment, the whistle bl ower
police officer does deserve to be covered by this
order. The point is, it's difficult to craft a
one-size-fits-all solution.

Let's |l ook at the second order that M.
Gatl was seeking. He asked for a protective
provision allowing a witness to provide the
comm ssion by way of affidavit w thout the
potential for cross-exam nation. The order is
not limted to vulnerable witnesses. Again, it'
a very broad order that if granted woul d appear
to give an automatic right for any witness to
testify through affidavits that cannot be subject
to cross-exam nation, and many woul d probably
feel that such a provision would not be
appropriate for many of the w tnesses. | ndeed,
" msure few woul d agree that the police should
be given an automatic right to give evidence in
this way. Recognizing problens with this issue,
M. Gatl refined the order sought in his
subsequent |etter of Septenber 28th which
believe is at tab -- which is right behind the
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initial letter. |If you just turn to page 2 of
that letter, M. Gatl refines the order by
saying while there should be a procedure

devel oped, "Affidavits of vul nerable persons” --
sonowit is qualified, it's not just any person,
it's a "vul nerable" person -- "should be accepted
into evidence subject to the right of other
participants to apply to cross-exan ne on the
affidavit."” Then, "To establish a right to
cross-examne on an affidavit of a vul nerable
person, an applicant nust denonstrate that the
affidavit is contradicted by other adm ssible
evidence." And thirdly, "If the applicant
establishes a right to cross-exam ne a vul nerabl e
affiant, the affiant has the right to w thdraw
the affidavit and forego cross-exam nation." M.
Gatl also refined his order two paragraphs |ater
where he says that affidavits not subject to
cross-exam nation should not be taken to support
findi ngs of m sconduct agai nst individuals.
Again, the question is, is this enough or is it
too stringent? |t probably depends on the

wi tness, it probably depends on the nature of

t heir evi dence.

Finally, M. Gatl asked for a third order,
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so I'mgoing back to the first letter M. Gatl
sent on Septenber 20th, 1'm going back to the
third paragraph, he wants a protection provision
for reception of affidavit evidence by anonym zed
deponents. | understand M. Gatl has asked us
to park consideration of this aspect of the
order, perhaps out of a recognition that this too
may be too broad or insufficiently precise to
ensure adequate procedural fairness. | point
this out not to belittle the genuine efforts of
M. Gatl to try and craft a solution to this
issue, but it does illustrate the difficulty of
trying to inpose a one-size-fits-all solution in
a factual vacuum Instead we suggest what fornal
order should be granted to ensure adequate
protection for wtnesses should be dealt with if
and when the issue concretely ari ses.

At this point in time comm Ssion counse
have not indicated that they intend to call any
W t nesses who may be vul nerable, who may wish to
have their identity protected or who may wi sh to
gi ve evidence anonynously. Simlarly, at this
point in tinme conm ssion counsel has not
indicated that they intend to tender any evidence

by way of affidavit. Should comm ssion counse
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decide later to call vulnerable w tnesses or to
tender affidavit evidence, then these issues can
and should be dealt with preferrably on the basis
of consensus reached by participants and their
counsel. Furthernore, at this point in tine, as
M. Ward pointed out, none of the participants
have brought a Section 44G application to cal
their own w tnesses and, indeed, according to the
rul es, that cannot be done until after the

comm ssion has finished calling all of its

W t nesses, which of course is unlikely to occur
for quite sonetine. W are confident that if and
when any of the participants bring such
application with respect to vul nerable w tnesses,
again, counsel and their participants wll be
reasonable in attenpting to craft a consent order
that is tailored to the needs of the w tness
while, if necessary, taking into account
guestions of procedural fairness to others that
may be inpacted by their testinony. To concl ude,
M. Comm ssioner, we submt that this application
is sinply premature. Wiile we agree with the
sentinment in which it has been brought, we do not
think a one-size-fits-all approach woul d be

beneficial to the individual witnesses, to the
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participants or to the comm ssion. |Instead, a
tail or-made approach should be used that fits the
specific witness and the specific evidence.

M. Comm ssioner, M. Gatl has brought a
formal application, and as M. Vertlieb pointed
out he's been very patient in waiting for today
to argue this application, and we submt that it
does warrant a formal order. W suggest in these
specific circunstances the application should be
di sm ssed but without prejudice to the right of
conmm ssion counsel, a participant or a wwtness to
make specific requests or orders protecting the
di scl osure of information in the interests of
personal safety and security. Thank you, M.

Conm ssi oner .

THE COMW SSI ONER: Thank you. M. Crossin.

MR CROSSIN

Yes, Crossin for the Vancouver Police Union.

just have a short and nuch broader subm ssions to
you. It is ny respectful subm ssion to you that
there actually is fundanental comon ground on
this issue on behalf of all the participants, and
that is this, that there likely will be
circunstances where it will be necessary to
create what has been referred to as a safe

environment in order for you to receive evidence
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of certain witnesses. | think that proposition
that that likely will be sonething you are going
to have to deal wwth will arise in this case, and
you've heard the subm ssions and they're very
cogent subm ssions of M. Gatl and Ms. Cervais,
as to why that likely will be so. The issue it
seens to ne is not the goal but the route and the
appropriate route to that assessnent, and with
the greatest of respect to the contrary view, |
bel i eve you shoul d assess the need for

saf eguards, and if needed, the nature and extent
of those safeguards as and when i ndi vi dual

ci rcunst ances cone before you. | say this
because you in ny subm ssion require those

i ndi vi dual circunstances and perhaps subm ssi ons
on those circunstances in order to properly and
judicially exercise your discretion in this area.
You do have a broad discretion and certainly
given the nature of a public inquiry it can and
shoul d be exercised in a purposeful and creative
way. You no doubt will do that. You may
ultimately, depending on the circunstances,

i nvoke none or sone or all of M. Gatl's factors
that he has put before you. You nay determ ne

dependi ng on those circunstances that sonething
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different is required in order to create that
saf e environnment, depending on the circunstances
before you. But | say to you with the greatest
of respect that you should -- and | don't say
necessarily nmust -- | say should only enbark on
t hat exercise when invested wth all rel evant
ci rcunstances as and when they are brought before
you. It is ny subm ssion that approach to the
exerci se of discretion and the principle that it
is built upon is well known and well regarded and
well suited to this inquiry. The nessage that
the comm ssion sends is that the conm ssioner is
prepared to acconmodate the concerns, and you
wi || hear individual circunstances and you wl |
hear those circunstances arned with a broad
di scretion to do the right thing depending on
t hose circunstances, but you will do so with due
regard to process. It's ny submssion to you
that it is that broad principle that you may find
hel pful in assessing the nore appropriate
approach to what | say is ultimately a conmon
goal .

| have just one final coment, and it's in
relation to the subm ssion of M. Roberts that

you could find some confort in the fact that the
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Crimnal Justice Branch took no position on the
application, and | think ny friend suggested you
m ght find that hel pful in dealing with this
issue, and | rarely, if ever, disagree with ny

| earned friend M. Roberts, but | do suggest

anot her perspective. Sone find the phrase on an
application "taking no position" frankly as

di stinctly unhel pful and it can be read as the
Crimnal Justice Branch finding it unnecessary to
offer a view sinply because they have no interest

in this application. Those are ny subm ssions.

THE COMM SSI ONER: Thank you.

M5. HATCHER:

M. Conm ssioner, Claire Hatcher for Detective
Constable Fell. | rise very briefly just to
clarify a point M. Gatl referred to this
nmorning. He referred to correspondence from M.
Whodal | opposing M. Gatl's application. | just
wish to clarify that we do not oppose the
application. In his correspondence M. Wodall
stated, "W take no position with one caveat,"
and that is the case-by-case caveat. To sinply
reiterate what ny friends have said, we
respectfully submt that it may well be
appropriate for some witnesses to tender their

evi dence by affidavit and in sone cases even
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anonynously, but it ought not be a blanket rule

and | just wished to clarify that.

3 THE COMM SSI ONER:  Thank you.

4

M5, JUBA:

M5, JUBA:

M5, JUBA:

M. Comm ssioner, it's Angela Juba, J-UB-A on

behal f of the Crimnal Justice Branch. Earlier
today ny friend M. Roberts handed you a copy of
aletter fromM. Doust to M. Vertlieb. | trust

you have that with you.

THE COW SSI ONER: Yes.

The Crimnal Justice Branch will be relying on its
witten subm ssions with respect to M. Gatl's
application but I do want to nmake a few bri ef
poi nts.

First, | would like to respond to ny friend
M. Roberts' subm ssions this norning. M.
Crossin touched on themas well in his
subm ssion. M. Roberts is quite right, that we
do not oppose M. Gatl's application, but it's
al so true that we do not support the application.
W sinply take no position and | want to nake
that clear.

THE COW SSI ONER: | under stand t hat.

t hought | would briefly outline our position in
the letter, | know you have it, but essentially
if you are to adopt the witness protection
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protocol s suggested by ny friend M. Gatl we ask
that Ms. Anderson be excluded fromtheir scope
and that if her evidence is to be received by the
comm ssion that any questions concerning the
evi dence be received on a case-by-case basis in
respect of her evidence, sinply because of the
centrality of her evidence to the conm ssion's
findings of fact pursuant to termof reference 4.

COM SSIONER: | don't think there's any suggestion that
she would fit into the category of the relief
t hat being is sought here.

JUBA: Excellent. | just wanted to nmake that point clear.
Thank you.

COMWM SSI ONER: Any ot her --

GRATL: | think, M. Conm ssioner, Mrlene --

COW SSI ONER: Yes.

GRATL: -- Basil has a subm ssion

COW SSI ONER: Yes.

BASIL: Good afternoon, M. Comm ssioner. M nane is
Marl ene Basil, MA-RL-EENE B-ASI1-L. I'ma
Carrier First Nation. | just want to tell you
that | support his application to this inquiry.
| have, like, a few friends fromthe Downtown

East si de, survivors.

25 THE COW SSI ONER: Yes.
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M5. BASIL: They have approached ne because of the very thing
that M. Gatl is trying to put across for

protection, and they have told ne personally that

1

2

3

4 they are afraid to cone and talk, to give their
5 testi nony because of repercussions fromthe | aw
6 side of life. Thank you.

7 THE COW SSI ONER: Thank you for comng forward, M. Basil.
8 M5. BASIL: You're wel cone.

9 M5. GERVAIS: Robin CGervais, independent counsel for

10 aboriginal interests. Just a quick point.

11 THE COMWM SSI ONER: All right.

12 M5. GERVAIS: In the argunents |'ve heard |I'mnot sure that

13 anybody is really taking into account the unique
14 role that M. Gatl and | are playing. It is

15 part of our nmandate to bring proposed w tnesses

16 to comm ssion counsel. | know this is a unique

17 role and I don't know of any other conm ssion

18 where this role has been fulfilled and | really

19 see this application and the ability to provide

20 affidavit evidence as a tool in that.

21 THE COW SSI ONER:  Thank you, Ms. Gervais. Does conmm ssion

22 counsel -- M. Gatl, do you have anything

23 further?

24 VMR GRATL: | do, very briefly. M. Comm ssioner, | just want
25 to apol ogi ze briefly for ny intenperate remarks
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Subm ssions by M. Gatl

this norning. | didn't nmean to interrupt you and
| let ny conpassions get carried away and | just
hope none of that would interfere with your
response to the application -- | know that is not

t he case.

THE COW SSI ONER: Yes.

al so wanted to indicate overall that the reason
for the presunption that affidavit testinony can
be tendered would be to allow the comm ssion to
be responsive to the need to encourage w tnesses
to cone forward. Wthout that presunption, ny
wor k woul d be made much nore difficult and to ny
mnd the fairness issues that ny friends for the
police rightly raise can be dealt with at the
second step where they would have the right to
apply for leave to cross-exam ne any W tnesses
about whom t hey have sone doubt about -- about
whom there m ght be contradictions in the

evi dence and in respect of whomthere m ght be
fairness issues arising. Those fairness

consi derations are not lost in the process that |

have proposed.

THE COW SSI ONER: So you concede that if the order is granted

in the general way that you seek the order to be

granted there should be a right to cross-exam ne?
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There should be a right to apply to cross-exam ne.

It's not one-size-fits-all approach. It's a
presunption and then it can be tailored in
i ndi vidual cases if there are reasons to cross-

exam ne. Those are ny subm ssi ons.

THE COMWM SSI ONER: Thank you.

MR, ROBERTS:

M. Comm ssioner, Darrell Roberts. |'m probably
violating protocols that people think are in

pl ace here but this is not a courtroom it's a
public inquiry and |I've been asked to help out on

this inquiry so l'd like a brief word of reply.

THE COW SSI ONER: Yes.

MR ROBERTS:

Wth respect to the letter that | referred to
this norning of M. Leonard Doust, | never heard
so much nmade of ny reference to that letter.
think it speaks for itself, but ny real point of
reply, M. Comm ssioner, is this, with the utnost
respect for those who have addressed subm ssions
against this application, it seens to ne
respectfully that the difference between the two
positions, the position in the application which
| support, and the position of M. D ckson and
counsel for the Departnent of Justice and ny good
friend M. Crossin, the difference is really very

slight. The application seeks to put in place
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now the availability for certain kinds of

W t nesses, very restricted. The opportunity to
gi ve evidence by affidavit and undo it later if
the circunstances as they may appeal to you, sir,
may demand it. The opposition parties say oh,
no, we do agree that there should be the
opportunity | ater when individuals cone forward
to put in place this special way of providing

evi dence. | submt with the --

THE COMM SSI ONER:  You're going to say unless there are rules

MR ROBERTS:

ahead of tine there won't be anybody com ng
forward?

That's right. That slight difference is this
significant. There won't be people com ng
forward, or nost unlikely. Those who nmay seek to
come forward need sone encouragenent, and | am
rem nded of an old maxi mthat you and I and al
of us grew up with, "justice nmust not only be
done nust shall manifestly appear to be done.”
How does that apply to a comm ssion of inquiry?
In ny subm ssion it's essential for this inquiry
to be open and appear to be open and be incl usive
in every respect to encourage people to cone
forward, and that applies in this way, that an

order along the lines that is sought by M. Gatl
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which | support is in favour of justice having
t he appearance of being done on this comm ssion
of inquiry, and in ny subm ssion that favours,
M. Conm ssioner, you nmaking the order that is

sought in his application.

6 THE COMWM SSI ONER:  Thank you, M. Roberts. Do conmm ssion

7

8

9
10
11
12
13
14
15
16
17
18
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MR VERTLI EB

counsel have any position?
| think it's been well canvassed by everyone
here and you have the issues. There is nothing |

can add to assist you.

THE COW SSI ONER: Thank you. | don't know if we have any

real rules here but is there anybody el se that
wants to say anything else? W've |let people pop
up whenever they want. Al right.

|"mindebted for all of your subm ssions,
and particularly you, Ms. Basil, for you com ng
forward. | appreciate your input. |['Il give ny
reasons, ny decision, tonorrow norning at ten

o' cl ock.

THE REA STRAR:  This hearing is now adjourned until ten

o' cl ock tonorrow norning.

( PROCEEDI NGS ADJOURNED AT 2:28 P.M)
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