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April 19, 2012
( PROCEEDI NGS RECONVENED AT 9:30 P. M.)

REG STRAR. Order. The hearing is now resuned.

VERTLI EB: M. Comm ssioner, the witness today is M.
Romano, who we've heard was adm nistrative Crown.

COW SSI ONER: Yes.

VERTLI EB: That is the scheduled witness for the day, and
based on the estimtes we've been given it wll
not be the full day.

COW SSI ONER: Ckay.

VERTLI EB: And that would | eave sone tinme at the end of the
day if there's any need to discuss any other
i ssues. So perhaps M. Romano could take the
W t ness stand, please, and we can commence his
evi dence.

REG STRAR  Good norning. Wuld you just turn on your
m cr ophone, pl ease.

RI CHARD ROVANO.  Affirmed

REGA STRAR  Wul d you state your nane, please.

A R chard Romano, R-0-ma-n-o.
REG STRAR.  Thank you. Counsel. You may be seated.
COW SSI ONER: You nmay have a seat.

A Thank you.

EXAM NATION IN CH EF BY MR. VERTLI EB:
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Thank you, M. Gles. M. Romano, let's deal with
your background in the law. You were called to
the bar in 1982. Were did you do your |aw?

May 10th, 1983, | was called to the bar.

Thank you. And where did you study?

| articled with a law firmin New Westm nster,
Baungartel Gould Tretiak, and after | conpleted ny
articles I spent five and a half years with them
January the 1st, 1989, | commenced work with the
Crown counsel office. | was in Langley for a year
as a trial CGown. That was followed by a short
stint in Maple Ridge for four nonths as trial
Crown. | then went to Whalley, and | was the

adm nistrative Crown, the trial Ctowm. | was the
only Crown there for the youth court in Walley.
And then when the new courthouse was built in
Surrey in 1991 | noved to that courthouse for
about a year as a trial Crown and an adm n. C own
with respect to youth matters. And then in 1992 |
went to New Westm nster for a couple of years.

One was trial Crown, one was admn. Crown and
trial Crown. August 1994 | went to Port Coquitlam
t hrough until the fall of 2003 as adm nistrative
Crown, and then | was -- left the adm nistrative

Crown job and I did sone trial work for a few
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nont hs, and in the beginning of March, mddle of
March 2004 | went to New Westm nster and | was the
Acting Deputy Regional Crown through until
Decenber 2004 and then the acting title was
dropped and | was the Deputy Regi onal through
until Decenber 2nd, 2005, when | was appointed to
the Provincial Court bench in Abbotsford.

Thank you. Tell us about the duties of an

adm ni strative Crown, and you can be specific to
what you were doing from'94 till the fall of
2003.

The vast mgjority of ny tinme was spent doing
charge approvals and trial scheduling. In
addition I frequently went into court and did bai
hearings. | did the occasional trial. There was
also conmmttees that | sat on and neetings that |
attended to. But as | said, the majority of tine
was spent doing charge approvals and trial
schedul i ng.

And we' ve di scussed charge approval as it exists
in British Colunbia with your colleague, M.
Connor, so | amnot going to take you through
that. There is witten material fromthe Crown on

charge approval and what are the principles that

apply.
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Yes.

And you have perhaps seen those in your
preparation to give evidence before Conm ssioner
Qoppal this norning.

| have.

And those docunents that are here before us are
consi stent with your understanding of the charge
approval process and how you applied it in your
tinme in that job?

Yes.

Thank you. Now, there is a report to Crown that
has been marked as an exhibit. I'mreferring to
t he binder of docunents that everyone here is
famliar with. You have reviewed that report to
Crown concerning Robert WIliam Pickton, and it
was dated April 1 of 1997?

Yes.

And in there there's a handwitten docunent that
appears to have been witten by you where the
original three charges were expanded to four
char ges?

That's right. | added the fourth count of
aggravated assaul t.

And you've reviewed that docunent, and that is

correct as far as your nenory is concerned?
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Yes.

Thank you. Now, | wanted to then ask you about
the facts that were known to you at the tinme and
just cover this very briefly because it's not
really material to the terns of reference and the
j ob the comm ssioner has been asked to do, but
what were the facts, as you understood them from
that report to Crown counsel ?

" mnot sure of the question. | mean, the facts
were as set out in the report to Crown.

So that would be part of your normal function, to
review the report, as you did, and consider

whet her those charges were appropriate or sone

ot her charges needed to be instituted?

Exactly.

Was there anything about that case back in 1997
that was particularly of inportance to you,
anything that you specifically recall fromthe
case back in that tinme frame?

In ternms of the charge approval, it was --
obviously it was a very serious case. | was well
aware of that having gone through the report to
Crown. But conparatively speaking, it was one of
many very serious cases that we had on a

consi stent basis.



© 00 N oo o A~ W N Pk

N NN N NN R B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

>

> O >» O >

R. Romano (for the Conm ssion)
In chief by M. Vertlieb

And approxi mately how many charge approval
assessnents would you nake in a year when you were
adm ni strative Crown?

| woul d say conservatively | would review 2000
reports.

In a year?

Yes.

Thank you. Wen you were working on the case in
1997 as adm nistrative Crown and considering the
charge approval process, did you know the name
Robert WI1iam Pi ckton?

No.

Is there anything you knew about that nane that
made you have special attention to the file?

No.

Now, we've heard about the file being designated a
red file.

Yes.

Who designated it as ared file?

| did.

And what's the significance of that?

The significance of ared file in the offices I
was a part of was basically to give anybody that
was going to be handling the conduct of the

prosecution to be aware fromthe outset that this
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case needed advance preparation.

What does that nmean in a practical way?

VWl l, each trial Crown has their own approach to
their prosecutions, but | would hope and assune
that when they see the red file they're aware that
t hey' ve been assigned this file and they will take
the file well in advance of the trial date and
review it and nake the decisions in terns as to
how they are going to approach the prosecution,

whi ch woul d be prepare it well in advance of the
trial date in contrast to say sonething as sinple
as a shoplifting case, which nost Crown woul d be
qui te capable of picking up on the day of the
trial and running the trial.

So just to help us understand what you nean by
wel | in advance, what does that nean to you?

Vell, | was al so responsible for the trial
scheduling, and as | nentioned earlier, that was a
big part of ny job, and I would get the judges'
rota fromthe judicial case manager probably three
to four nonths in advance. |'d get these
schedul es of the judges, and then | would take the
courtroons that were open or scheduled to be open
up to four nonths in advance, and | would draft

trial schedules, and on the trial schedul es |
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woul d note which Crown had conduct of the trials
in which courtroom and also on the trial
schedul es that the Crown would receive they would
see the red files that were noted because | woul d
al ways note the red file so that the Crown was
wel | aware when they received their schedul e and

| ooked at their schedule, "I've been assigned this
red file," and for the nost part | would hope that
they woul d have plenty of tine to look at it in
advance, because the schedules | would draft and
di stribute would be your next -- your trial
assignments for the next four nonths on average.
So on average a Crown who woul d be assigned a file
woul d have on the red files four nonths advance
notice to be preparing for that case?
Appr oxi mat el y.

And is that what you nmean when you say well in
advance?

VWl l, perhaps | should add that there's -- for
those types of files, yes. There's another --
there's other files that are even a step above
that that we considered Major Crine files that
were prosecuted by the Magjor Crinme Crown that cane
from New West mi nster, and those cases were

assigned even earlier than -- but they were al so
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red files.

So a Mpjor Crinme file mght be a gang-related file
where there would be conplexity?

Certainly. Al murders would be prosecuted by the
Maj or Crime prosecutors from New Westm nster, but
there was other cases that attracted enough
attention that they woul d have been assigned to
sone of the senior Crown out of the New
West mi nster office.

Thank you. But in this case the red file would
have neant not that hei ghtened sense of
preparation, it would be into what you've

descri bed as a four-nonth w ndow, nore or |ess?
Yes.

Now, do you have any recall of the assignnent of
this file to Gown fromthe tinme you approved
charges until M. Connor took the file over
sonetinme after Cctober 22 of '97?

Al | can say is what | gather fromthe record of
proceedings that the file nmade its way through the
normal course at that tine, which was to go to

di scl osure court in Burnaby and be reviewed by the
Crown at disclosure court in Burnaby, and once
that process was conplete and if there were no

adm ssions or pleas to be had it would be set for
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trial, and if | recall in reviewing the material,
the trial would have been set in Septenber or
Cctober for the February date.

Ms. Connor has told us that she received the file
by way of assignnent sonetine after October 22 of
' 97.

That's -- | think that's probably accurate.

But you have no independent nenory of when the
file was assigned to her?

No.

Did you have any dealings with the file once it
was -- left your trial assignnent schedul e?

| wouldn't have even had dealings with the file at
the trial assignnment scheduling stage. The
dealings | had with the file would have been on
April 1st when | approved the charges. | noted in
the material that | reviewed that there was
correspondence that | sent to the investigating
officer fromM. Ritchie, defence counsel,
requesting further disclosure, and I woul d have

i ncl uded a copy of that correspondence, forwarded
it in meno formto the investigating officer

sayi ng, "Please be advised, here's a letter from
def ence counsel requesting the foll ow ng

di scl osure. Please provide that disclosure as

10
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soon as possible.” By -- when | |ook at the
record of proceedings, the last tine | would have
| ooked at that file would have been -- woul d have
been in and around April 20th, and then that file
was of f of ny desk and on its way to disclosure
court, and I would have never |ooked at the file
agai n.

Thank you. That's helpful to hear that. |In terns
of the disclosure requests, were they requests
that one could consider in the normal course of

| awyer's work on behal f of an accused person?

Yes.

There was not hi ng unusual about the requests?

No.

Now, let's nove then to the actual term of
reference that the conmm ssioner's been asked to
deal with, and that is the facts surrounding the
stay of proceedings that was entered in January of
1998.

Ckay.

And you understand that the record indicates there
was a stay entered on January 26 of 19987

Yes.

And the reason we've asked you to cone is to have

you give us the best recall you have of the facts

11
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relating to those events.

Unfortunately, | don't have an i ndependent
recollection of the facts.

Let nme just ask you sonme questions around these
events just so that we have your best evidence on
it.

Sur e.

Now, if there was going to be a stay of
proceedi ngs on a serious case, such as an attenpt
nmurder, tell us about the normal practice as it
would relate to the Crown on the file and you as
adm ni strative Crown.

Wll, alot of it depends on who the Crown is, but
in this particular case it was Ms. Connor, who |
was very confident in her decision-nmaking ability
and judgnent, and that's in large part the reason
she was assigned this case now that | | ook back on
it. It was a fenale conplainant. | was al ways
concerned when it was a femal e conplainant that if
at all possible | assigned a senior female C own
to do the prosecution because in ny experience
femal e conplainants are nore confortable with
female CGtowmn. So that went into the decision-
maki ng process when | assigned the file, who's

best suited to prosecute this file, and it wasn't

12
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a difficult decision at all because Ms. Connor was
the senior CGtown in our office, she was fenal e,
and she seened like -- she was and in ny opinion
is a perfect fit to prosecute that case.

Was there any requirenent that if M. Connor as
Crown wi shed to enter a stay that she get your
approval ?

No. In terns of the policy, I don't -- ny
recollection of the policy is | don't think the
Crown is required in that type of case to cone to
me to get ny approval that they're going to stay
it, but froma practical point of view the C own
routinely came to nme when they were going to stay
any kind of charge because -- the reasoni ng was
twofold: to nmake sure that | amaware that the
case is not proceeding, and also to nake sure that
I"mliaising with the judicial case managers that
the trial tinme that's been schedul ed for these
trials is going to be lost and we have to make
arrangenents as to what trials mght be noved as a
result of these trials being stayed.

So you woul d be infornmed because of your

adm ni strative duties in nmaking sure the court
time is being used properly?

Yes.

13
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If Ms. Connor wanted to, as it were, pick your
brain, discuss the file with you, was she free to
do that?

Sure. | had an open-door policy. The C own
routinely cane into the office and asked questions
and consulted with ne, but for the nost part the
senior Crown, they didn't need any advice or

assi stance. They were nore than capabl e.

Now, we've heard from Ms. Connor, and the evidence
seens to suggest that the neeting with the
conpl ai nant, Ms. Anderson, was either on January
23 of 1998 or January 26 of 1998. Do you have any
recall of talking to Randi Connor, the senior
Crown, about the Anderson case back in the nonth
of January of 19987

No, | don't have an independent recollection of
talking to her.

And you have gone through the file materials
carefully with a view to seei ng whet her or not
your nenory could be --

Yes.

-- pronpted, as it were?

Yes.

Ms. Connor says she has spoken with you about it

and di scussed the concerns. Do you accept that

14
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t hat happened?

Yes.

You nentioned she was senior Crown. W understood
from her that she had been practising for many
years, and that's what you refer to when you say
seni or Crown?

Yes.

In fact, was she senior to you at the bar?

Yes.

D d you have any reason to have concern about her
deci si on-making ability?

No. | was very confident in her decision-nmaking
ability.

Now, | want to ask you about an area that's
energed here, and that is that the Gown file was
destroyed. W' ve heard evidence fromregi ona
Crown, who tal ked about the policy and how it
appears there was an error, the policy was not
followed. Are you informed about that issue
having occurred in the attenpt nurder case of

Pi ckt on?

| am now.

Did you have any involvenent at all in the
destruction of the file?

| had no involvenent in the retention and

15
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destruction of files. That was the support staff
that | ooked after that. The procedure was in

pl ace. Wenever | went to the CGrown offices |
simply -- the procedure that was in place renained
in place.

Now, | wanted to ask you another area. You
actually were the Crown who approved the first two
charges of nurder agai nst Pickton?

Yes.

And that was done obviously after the search
warrant of February 5, 2002?

Yes.

And we know that there were nore charges added.
|"mnot going to go into that with you. The
gquestion | have for you is this. Wen you cane to
deal with Pickton on charges of nurder, did you
connect him back up to this event that had
happened in 1997? D d you, in other words, in
your nenory say, "Ch, | renenber him He's --

No.

-- the person | dealt with in '97"?

No, | didn't -- well, | shouldn't say no because |
don't know what nmaterial | had in front of nme in
2002. | don't renenber if there would have been
sonmething in the material | had in front of ne

16
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R. Romano (for the Conm ssion)
Cross-examr by M. Chantler

telling me that there was a stay of proceedings
entered in 1998 with respect to this individual.
But on seeing the file, no, | wouldn't have nade
t he connection that this Pickton that was the
named accused in 2002 was the accused from 1997.
| woul d need sonething further to tell ne that.
didn't have a nmenory of it.
That's what | was getting at. You had no nenory
that this is the sane person --
No.
-- that you had dealt with in '97?
No.
Are there any other facts that you can assist the
comm ssioner with concerning the stay of
proceedi ngs entered by the Crown on January 26 of
19987?
No.

Thank you very nuch, sir.
Thank you.

Conmmi ssi oner, Neil Chantler.

THE COW SSI ONER: Yes.

CROSS- EXAM NATI ON BY MR. CHANTLER:

Q

M. Romano, | am counsel for 25 famlies of
mur dered and m ssi ng wonen whose di sappear ances

are the subject of this inquiry, and | just have a

17
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few questions for you today.

Sur e.

| have a few | ess questions than I m ght have had
in light of your evidence that you don't have any
i ndependent recollection of your neeting with M.
Connor, but I'd Iike to ask you a coupl e of
guestions about the Crown's retention policy and
the destruction of the file. Have you nade any
efforts independently to inquire into the
circunstances of the destruction of the file?

No.

Ckay. And woul d you agree that it appears that
the CGrown's docunent retention policy has been
breached in this case by the destruction of the
file?

|'d have to have the policy in front of ne to
confirmthat there would have been a breach.

Al right.

| nmean, ny -- it appears so fromwhat |'ve heard.
And do you, M. Romano, have any know edge at al
as to why it was destroyed rather than archived in
light of the policy?

Only what 1've read in Andrew MacDonal d's
affidavit.

And can you describe for us what that affidavit

18
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says on this issue?

Wll, if | had the affidavit in front of ne |
could read it to you verbatim

Al right. 1'Il leave it aside for now. Now, |
appreciate that it's been nore than 10 years since
t hese events transpired.

15.

Certainly. But this isn't the first tinme you' ve
been called upon to recollect your dealings with
Ms. Connor or the file; is that correct?

Yes, it is.

Were you not in any way consulted after Robert
Pickton's arrest in February 2002 with respect to
your recollection and dealings --

No.

-- with the file?

No. Now, you have given evidence that it was
your decision to identify this file as ared file?
Yes.

You considered this a serious case right --
Yes.

-- off the bat?

Yes.

Do you feel that nore could have been done in

reflection in the preparation stage of the file

19
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for trial, and |I anticipate an objection, and |I'm
not asking you to question in any way Ms. Connor's
exercise of discretion, I"'mnerely asking if as a
matter of fact you see the anount of preparation
that was done as typical or perhaps as |ess than

typical ?

MR. DOUST: Well, | amobjecting to that on the basis of the

appeal court's judgnent --

THE COW SSI ONER: Yes.

MR. DOUST: =-- in Davies, M. Conm ssioner. That question has
no rel evance what soever.

THE COW SSIONER: | know that. | know that. In |aw under the
Davi es decision of the Court of Appeal you, in
fact, are doing that, M. Chantler, so | have to
agree here with M. Doust.

MR. CHANTLER: Thank you.

Q M. Romano, the famlies we represent are

understandably very interested in an anal ysis of
this issue, and by the Crimnal Justice Branch's
own adm ssion as many as 22 of the wonen who were
ultimately identified to the Pickton property went
m ssing after these charges were stayed. M fina
guestion for you is sinply whether you think
there's anything on reflection that the Crimna

Justice Branch can learn fromthis file and this

20
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experience?

Sorry, can you ask the question again?

Is there anything the Crimnal Justice Branch can
learn fromthis?

| don't know.

All right. Those are ny questions. Thank you.

THE COW SSI ONER: Thank you, M. Chantler.

CROSS- EXAM NATI ON BY MR, ROBERTS:

Q

O r» O >»

>

Good norning, sir. |It's Darrell Roberts, and |
appear for Marion Bryce, who |ost a daughter to

Pi ckton, and | have a couple of questions for you.
Sur e.

Coul d you turn, please, in the binder which
contains that report. | think it's nmarked as

Exhi bit 133. M nunbering could be incorrect.
It's the binder that's entitled "Stay of
Proceedi ngs re Pickton 1997 Charges", docunents,
et cetera.

kay. I've got it in front of ne.

And there's a tab 14.

Yes.

Wiich is identified in the index as correspondence
with G bbons Ritchie.

Yes.

Could you find a letter that's addressed to you,

21
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sir, that's Cctober 22, 1997, by Peter Ritchie to
you?

Yes, |'ve got it.

Thank you. Now, ny note of your evidence in
answer to a question or nore of ny learned friend
M. Vertlieb was that you | ast |ooked at the file
April 22, 19972

Yes.

This letter is October 22, 1997. |It's addressed
to you. | nust assune, unless you tell nme |I'm
wong, that you received the letter and | ooked at
it?

"' mnot sure whether | would have -- whether the
support staff woul d have passed that
correspondence along to the trial Crown that was
assigned the file to respond to it or whether |
in fact, looked at this letter and woul d have
given it to the Crown assigned to the file to
respond to the correspondence. That woul d have
been ny usual practice. |If there was soneone
assigned to prosecute the file, | would sinply
pass the correspondence along to them There was
not hi ng unusual for me to receive a |lot of
correspondence addressed to ne sinply because |

was the admnistrative Ctown, but a lot of tines

22
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t he support staff would sort of vet that
correspondence if there was Crown assigned to the
trials and have themrespond to the
correspondence.

| could understand you having a specified policy
to that effect, but in ny lifetinme normally
letters that are addressed to ne, | see them

may get sonebody else to deal with them but | see
the letter. 1Isn't that your policy too?

Vell, yes, | assune that that was what happened,
that | did see the letter.

Al right. But wouldn't that put you into the
file to have a look at it to see what you are
going to do with the letter?

Not necessarily because | would say if soneone's
been assigned to this file that they can | ook at
the file and respond to the correspondence.

Al right. |If you' d take a nonent to |ook at the
|etter, would you, please, M. Romano.

Sur e.

M. Rtchieis witing this |letter about having
attended a pre-trial conference. D d you attend
that conference as well in front of Judge Hol nes?
No. The only appearance | nade on the file was on

April 8th.
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R. Romano (for the Conm ssion)
Cross-examr by M. Roberts

Pardon ne?
The only court appearance | nmade on the file was
on April 8th, 1997, to conduct the bail hearing.
Al right. So this would have been sonebody el se?
There was a nunber of Crown in disclosure court
t hat appeared on that file.
Al right. A couple nore questions. The next
par agr aph reads:
| am quite hopeful,
says Peter Ritchie,
that they will be | engthy adm ssions,
he's referring to the judge wanting or suggesting
that there be adm ssions in witing,
that they wll be lengthy adm ssions nade in
this case respecting issues such as nedi ca
guestions, continuity, photographic evidence,
| always funble this word,
t oxi | ogi cal evidence and other matters.
And then he says:
Since | understand this file has recently
been turned over to you, | amwiting to
request that the process of maki ng adm ssions
be noved ahead.
The question | have for you is it's not an unusual

process for both counsel in a serious crimna

24



© 00 N oo o A~ W N Pk

N NN N NN R B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

R. Romano (for the Conm ssion)
Cross-examr by M. Roberts

matter to engage in an endeavour to put sone
matters in witing so to avoid having to cal

evi dence about them right?

Yes.

And the matters covered here are fairly extensive,
aren't they? | take it perhaps that requires you
to have sone know edge of the file, but you have a
case here of attenpted nmurder, unl awf ul
confinenment, a knife is involved, blood is

i nvol ved, drugs are involved, Corporal Connor or
under his supervision there were photographic

evi dence taken, both still photographs and vi deo
phot ogr aphs taken of the interior of Pickton's
trailer, and itens of evidence would have been,
assune by reason of the reference to continuity,
been passed perhaps from one person to another, so
this would take a reasonable effort of tine to
wite up the adm ssions; am | not right?

Yes.

And, of course, the lawis that the CGown is to
wite up the adm ssions and then seek the
statenents of fact to be admtted and then seek to
see if defence counsel can agree to them am /| not
right? That's the |aw as expressed in Castellani,

for exanple. The Crown wites up the adm ssions.
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R. Romano (for the Conm ssion)
Cross-examr by M. Roberts

Def ence counsel can't wite themup to suit

t hensel ves and then put themto the C own?

Ckay.

Do you accept that?

Yeah.

Al right. So it was the job of Crown counsel to

wite up these adm ssions of fact?

If there were going to be adm ssions, yes.

If they were going to be witten up?

Yes.

Vell, let's take a nonment and turn to anot her

letter fromM. Rtchie, please. January 13,

1998.

Yes.

Do you have that one?

Yes. |It's addressed to Ms. Connor.

| can't hear your voice, sir.

It's addressed to Ms. Connor.

| understand that, but the reason for referring to

it, turn to page 2. M. R tchie says:
| ook forward to your draft adm ssions in
this case. | do not anticipate that
factually we are far apart and hope that we
can nove the matter with sone di spatch

Now, it's Ms. Connor's evidence here that as of
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R. Romano (for the Conm ssion)
Cross-examr by M. Roberts

the date of the 13th she had not drawn the

adm ssions of fact and as of the 23rd or 26th of
January, 1998, whichever date it was she
interviewed Ms. Anderson, she still had not drawn
up the adm ssions of fact. That would | eave --
let's accept her evidence for the nonent for the
pur poses of ny question. That |eaves about one
week to trial, scheduled for February 2nd?

Yes.

That's a pretty short period of tinme to try and
get an agreenent on the adm ssions of fact on

t hese various subject matters, is it not?

No.

So you -- doesn't it often happen that they have
to go through two or three drafts?

|"ve wal ked into court the day of trial while

we're in the process of conpleting the adm ssions.

Vell, | guess you're nuch nore expeditious than I
am | have found it takes -- can take a period of
time. 1In any event --

It can. It can, and it depends on the individual

Crown and the cooperation you're getting from
def ence counsel .
Surely it's better to start the process sooner

rather than |l ater?
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R. Romano (for the Conm ssion)
Cross-examr by M. Roberts

Vll, | think the process, fromwhat | can gather
fromthe correspondence, the process was under way
on January the 13th, and Ms. Connor woul d be the
best -- the only person suited to answer the
gquesti on because she was responding to the
correspondence.

But you red flagged this file?

Yes.

Whi ch suggests that this process should have
started sooner rather than | ater?

No, | can't agree with that. Again, that's the --
the individual Crown that's assigned to prosecute.
Di fferent prosecutors take different approaches,
and | know in hindsight it's very easy to say that
everyt hing shoul d have been done well in advance
of the trial date, but, unfortunately, sonetines
things don't work out that way.

Wll, the red flag, if it neans anything, if |
under st ood your evidence, is that the preparation
should start nore quickly in this case than in
sone ot her cases?

Yes.

Al right. One other area for consideration. Dd
you know when you approved the charges that the

conpl ai nant was a feature part of this case?
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R. Romano (for the Conm ssion)
Cross-examr by M. Roberts

A O course.

Q O course. Dd you know the conpl ai nant was
addi cted to drugs?

A \Well, when | look at the investigator's comments
in the report to Crown --

Q I'mnot asking you now D d you know at the tine
that the conpl ai nant was addi cted?

MR. ANDREWS: | ask that ny friend not interrupt the question
He didn't have a chance --

MR. ROBERTS: | didn't think | did.

MR. ANDREWS: -- to finish what he was saying.

THE COW SSIONER: Wl I, | think he's trying his best to answer
in putting the -- as to when that happened in
the --

A Dd I know that she was a drug addict?

MR. ROBERTS:

Q Yes.

A No.

Q Al right. So whether or not she was a drug
addict is not a reason for you to red flag the
file in terns of an advance preparation?

A That factor in and of itself, would | indicate if

| had a witness or a conplainant or a victim
what ever termyou want to use, if that was the --

woul d | designate a file --
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R. Romano (for the Conm ssion)
Cross-examr by M. Roberts

| didn't ask you what you woul d have done. | just
wanted to know did you know.

No.

So it wasn't a factor in your red flagging it?

No.

So tell me what it was that caused you to red flag
it? Was it sinply the seriousness of the charges?
That was a big part of it.

A big part of it?

Yes.

Was there anything el se?

Vll, the tine that was going to be taken for the
trial to be heard was a factor. Because of the
length of time that was going to be occupied
advance preparation would be required. It wasn't
a hal f-hour or an hour trial. It was going to be
schedul ed for a nunber of days. So that was a
factor. The length of the trial, the seriousness
of the charges, the -- | anticipated that there
were going to be sonme problens with the
conpl ai nant .

On what basis if you didn't know she was a drug
addi ct ?

Just because of the nature of the conplaint.

| see. So you knew she was -- the nature of the
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R. Romano (for the Conm ssion)
Cross-examr by M. Roberts

conplaint. Wat are you focusing on there?

Vell --

That she was a sex trade worker?

Yes, in part.

I f you knew she was a sex trade worker, didn't
that take you into the real mof knowi ng she was a
drug addict?

Vel 1, when you say knowng -- if you're asking ne
to confirmthat | knew that she was a drug addict,
the answer is no, | didn't know she was a drug
addict, but when | read it, of course, | am going
to cone to the conclusion that it's a strong
probability that she's a drug addict.

Al right. Normally the witnesses for the itens
of nedical questions, continuity, photographic
evi dence, evidence about bl ood and ot her

toxi col ogy matters, those matters would have to be
addressed by w tnesses, sone of them expert

W t nesses?

Yes.

They'd have to be lined up in advance for the
trial date and scheduled for trial?

Yes.

Do you know whet her or not Ms. Connor had done

t hat ?
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MR. ROBERTS:

A

R. Romano (for the Conm ssion)
Cross-examr by M. Gatl

No.
| have no further questions. Thank you, sir.

Thank you.

CROSS- EXAM NATI ON BY MR GRATL:

Q

M. Romano, ny nanme is Jason Gatl. W net
earlier. |'mcounsel for the Downtown Eastside --
Yes.

-- affected individuals and communities. You
testified earlier that Ms. Connor cane to you

or -- canme to you before entering a stay of
proceedi ngs and di scussed the case?

| testified that | don't have an independent
recollection of Ms. Connor comng to ne and havi ng
a neeting, but I"'msatisfied based on what's been
said that she must have cone to nme. But | don't
recall her comng to ny office and sitting down
and us having a neeting or the details of the
nmeet i ng.

You' re saying you don't have any reason to doubt
her testinony?

No.

And you prefer her own recollection to yours, in
effect?

Well, that's one way of putting it.

It would have been your practice to discuss not
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R. Romano (for the Conm ssion)
Cross-examr by M. Gatl

only the stay of proceedings of the |ead or nost
severe charge, but also any | ess severe charges
that were set out on the information?

Yes.

And then it would have al so been your practice to
di scuss whet her the prosecution m ght be
successful on lesser and included of fences?

Are you -- are you tal king about ny practice in
general or with reference to these specific

char ges?

These types of discussions that you have with
Crown, even senior Crown, about entering a stay of
proceedi ngs. Wen they cone to you, especially in
a context where you initially approved the
charges, you woul d di scuss whether a prosecution
on a |l esser included offence could be successful ?
Yes.

And simlarly, you would discuss other renedies
outside of crimnal charges, such as 810 peace
bonds, where a conpl ai nant has reasonabl e grounds
to fear for their safety?

Not in this file we wouldn't have.

Wiy do you say that?

Because it woul dn't have been -- that woul dn't

have been even a renote possibility given the

33



© 00 N oo o A~ W N Pk

N NN N NN R B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

A
MR.  ANDREWE:

MR.  ANDREWE:

R. Romano (for the Conm ssion)
Cross-examr by M. Gatl

serious nature of these charges, that we would
have entertained a section 810 information as
opposed to the charges that were approved.
Wiy do you say it would have been a renote
possibility?

| said it wouldn't have been even a renote
possibility because it was -- from our point of
view as the Crown, these charges were so serious
t hose woul d have been the charges that shoul d have
been proceeded with.

Even if -- | nean, in order to obtain an 810 peace
bond, which is effectively a type of restraining
order under the Crimnal Code, the Crown doesn't
need to show beyond a reasonabl e doubt that an

i ndi vidual has commtted an offence but only
reasonabl e grounds on objective and subjective --
Yes.

| am going to object here because it appears to

ne --

THE REA STRAR  Wyul d you use the m crophone, please.
THE COW SSI ONER:  Sorry?

Mark Andrews, counsel for the witness. | am
going to object here because it appears to ne that
M. Gatl is once again going down that |ine where

he's seeking to essentially engage the witness in
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R. Romano (for the Conm ssion)
Cross-examr by M. Gatl

a di scussion about the kind of nental processes
that were or could have been engaged in the course

of a discussion about staying the proceedi ngs.

THE COM SSIONER: Wl l, | don't think he's referring specific

to this case. He's going into policy as to what's

done with | esser included charges.

MR. ANDREWS: Well, nevertheless, the only -- | nean, your
ternms of reference deal with this particul ar stay.

THE COW SSI ONER: | know t hat .

MR. ANDREWS: The only -- of course you do, sir. The only
reference -- the only relevance that this would

have is if he's suggesting that it goes to what
occurred in this particular case, and it appears
to ne that he's asking the witness questions wth
respect to the kind of nental processes that could
have been engaged in in terns of dealing with this

case through using general practice.

THE COW SSIONER: Wl I, with respect, | have to disagree with

MR.  ANDREWE:

you, M. Andrews. He's asking what the genera
practice is about |esser included charges and what
the policy in the Crown office is, and that's
fine. So he's not second-guessing the Crown here
as to what happened in this case.

Vll, | think he's suggesting other ways the

matter could have been proposed -- could have been
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R. Romano (for the Conm ssion)
Cross-examr by M. Gatl

dealt wth.

THE COW SSI ONER: Wl |, that isn't what he said. Wat he's
saying -- so far all he's done is asking about the
policy of lesser included charges, and there's
nothing wong with that. So go ahead, M. Gatl.

MR. DOUST: May [|?

THE COMM SSI ONER: Yes.

MR. DOUST: Wth the greatest respect, M. Comm ssioner, what
he's really getting at is what should have been
done, otherw se what could have been done is
irrel evant.

THE COW SSIONER: Wl |, he hasn't -- he's entitled to ask what
the general policy is about |esser included
charges. That's all he's asked. He hasn't asked
-- 1 don't know what his ultinmate purpose is, but
when he goes there we'll deal with it.

MR. DOUST: But with respect, it isn't relevant unless it's
there for that. There's no other conceivable
rel evance to that question in relation to your
inquiry with respect to this specific incident.

THE COM SSIONER: Wl |, he's entitled to know what the general
policy is as to the background, so |'ve nmade the
ruling.

MR. DOUST: | accept it.

THE COW SSIONER: All right.
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R. Romano (for the Conm ssion)
Cross-examr by M. Gatl

THE REA STRAR.  For the record, that was M. Doust addressing

MR. GRATL:

QO

O r» O >»

t he bench.

M. Romano, | was asking about 810 peace bonds
just --

Ceneral ly.

-- generally, that a reasonabl e prosecutor is not
required to prove beyond a reasonabl e doubt that a
conpl ai nant has an objective --

Basis for fear.

-- basis for fear for her physical or
psychol ogi cal safety.

Yes.

Al that's required is the Crown to show
reasonabl e grounds?

Yes.

It's basically easier to get a peace bond?

Pardon ne?

It's just easier for a prosecutor to get a peace
bond than it is to approve crimnal charges? The
threshold is | ower?

That's an interesting question. | suppose it
depends on the w tness, how successful the w tness
is in conveying her fear.

Al right. But the threshold, the |ega
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R. Romano (for the Conm ssion)
Cross-examr by M. Gatl

threshold --
Yes.
-- 1is lower?

The strength and credibility of the evidence
required to neet the burden is |esser?
Yes.
And it would be standard practice when maki ng
charge approval decisions to consider whether a
peace bond, section 810 peace bond woul d be an
avai | abl e option?
In a case -- are we specifically tal king about
this 1997 charge approval ?
| was just speaking generally. | nean in donestic
assault situations, for exanple, it would be --
Yes, a section 810 is -- | would hesitate to use
the word routinely considered, but it's certainly
an option that's avail abl e.
So in a donmestic assault context, for exanple, if
it's proving difficult or there's sone doubts
about whether or not the prosecution can prove
if -- that beyond a reasonabl e doubt the husband
has beaten his wfe and is guilty of assault, a

section 810 peace bond woul d be consi dered?

THE COM SSIONER:  So why are we tal king about peace bonds here

when we've got charges of attenpted nmurder and
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R. Romano (for the Conm ssion)
Cross-examr by M. Gatl

confinenent and all of those? Wat's the

rel evance of a peace bond? Peace bonds under
section 810 are inposed in different circunstances
to keep the peace and all of those factors, but
we're into a different scenario here altogether,

are we not ?

MR. GRATL: Well, it's an --

THE COW SSI ONER: | don't under st and.

MR. GRATL: -- assault context.

THE COW SSIONER: | don't understand the point of this.

MR. GRATL: It's an assault context where the conplainant is

afraid for her safety.

THE COM SSIONER: Wl |, the issue here is whether the stay of
proceedi ngs ought to have been granted.

MR. GRATL: But | think the Crown counsel policy when
consi deri ng when charges have to be | aid cascades
downwards in ternms of |ooking first at the nost
serious of fences where the prosecution can be
successful, then | ooking at |esser offences and
| esser included offences, and then |ooking at a
peace bond as the final option in cases involving
vi ol ence.

THE COMWM SSI ONER: Wl | - -

MR. GRATL: I'mjust exploring --

THE COW SSIONER:  -- | don't see where that even arises in the
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MR. GRATL:

R. Romano (for the Conm ssion)
Cross-examr by M. Gatl

circunstances of this case. M. Connor said that
t he reason she stayed the charge, she wasn't
satisfied under the guide -- under the policy

gui delines that they could proceed with this case
because of the condition of the conplainant, so
where is the issue of peace bonds and | esser

i ncluded charges? How is that rel evant?

Al right.

THE COMM SSIONER: Al l ri ght .

MR GRATL:
Q

| take it then you don't recall having a
conversati on about peace bonds with M. Connor?
No.

Now |'ve got a question in respect of bai
matters, and | anticipate sone objection from M.

Andrews possi bly.

THE COW SSIONER: All right. Ask the question and we'll dea

with it.
MR. GRATL: Al right.

Q Before speaking with Ms. Connor about the stay you
had already forrmulated in your mnd that the
accused did not represent a threat to sex workers
on the Downtown Eastside; is that correct? That's
the question that I want to ask.

MR. ANDREWS: Well, | indicated to ny friend that | would
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R. Romano (for the Conm ssion)
Cross-examr by M. Gatl

obj ect .

THE COMM SSI ONER:  Your m crophone, please.

MR.  ANDREWE:

| indicated to ny friend that | would object to
questions which he indicated yesterday he was
going to be asking this wtness which related to
inquiries into this witness's conduct at the bail
proceedings, and if that's where we're going, | do

have an obj ecti on.

THE COW SSIONER: | agree with you that whether or not he was

MR. GRATL:

granted bail on the earlier occasion really is not
relevant. What we're focused on here is the
propriety of the entry of the stay of proceedings.
| mean, you know, Pickton was obviously granted
bail, and I don't know what the conditions are,
and I'mnot so sure they're really rel evant, but
what's inportant here is why did the Crown enter a
stay of proceedings in light of the evidence that

they had. That's really what we need to focus on.

And just to provide a little background to the

gquestioning, what we have in this situation is
RCWP officers who don't arrest M. Pickton at the
hospital because it's an inconvenience. In ny
subm ssion, that would be taking a rather cavalier
attitude towards the dangers posed by M. Pickton.

And then at the other end of the charges we have a
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MR. GRATL:

MR. GRATL:

R. Romano (for the Conm ssion)
Cross-examr by M. Gatl

Crown who did not apply the exceptional

ci rcunstances test on the basis that M. Pickton
did not represent an extrene danger. And in

bet ween we have this w tness, who has a
conversation with Ms. Connor before that stay is
entered, and | want to ask this witness firstly
whet her he had fornul ated an opi ni on about whet her
M. Pickton represented a danger to sex workers on
t he Downt own Eastside at the tine -- before he had
a conversation with Ms. Connor, and in order to
get at that | want to put to himthe bai
conditions that were inposed ex parte on M.

Pi ckton, which don't involve a no-go condition to
t he Downt own Eastside, which in ny subm ssion
woul d be a reflection of the |evel of danger that

this witness attributed to M. Pickton.

THE COW SSIONER: But that really isn't what we're here for.

Prior to his conversation with Connor.

THE COW SSI ONER: No.

And | appreciate that the terns of reference do not
include, | think regrettably -- | think
regrettably they don't include the bail
condi ti ons, because we know sonme wonen |ost their
lives in that period between the tinme the charge

was laid and the stay of proceedings, so the
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MR. GRATL:

R. Romano (for the Conm ssion)
Cross-examr by M. Gatl

absence of bail conditions, a no-go condition, is
not part of the terns of reference, not sonething
you can |l ook at directly, but in ny respectful
subm ssion the issue of whether M. Pickton
represented a danger and whether this w tness had
fornmul ated an opinion as to M. Pickton's threat
to sex workers is highly relevant to your terns of

r ef er ence.

THE COM SSIONER: Wl |, first of all, he's already said he has

no recollection about that at all, and, secondly,
the bail hearing really are so renote and so
renote fromthe terns of reference that they're
not really adm ssible. You can argue at the end
of the day that the systemas a whole |et down the
victins and |l et down the safety of the general
public by allowing himto be |oose. That's
sonmet hi ng you can argue. But, you know, we can't
get into whether or not he should have been
granted bail after he was arrested. The real

i ssue here is why was there a stay of proceedi ngs
when he was in the system That's what we're
dealing wth.

Those are ny subm ssions. Thank you, M.

Conm ssi oner .

THE COW SSIONER: Al right. Thank you.
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MR. GRATL:

R. Romano (for the Conm ssion)
Cross-examr by Ms. Narbonne

And given your ruling, those are ny questions as

wel | .

THE COW SSI ONER: Thank you, M. Gatl. M. Narbonne.

CROSS- EXAM NATI ON BY M5. NARBONNE

Q

O r» O » O >»

QO

Thank you. |'m Suzette Narbonne. 1'm counsel for
the aboriginal interest. | take it in the charge

approval process you would have reviewed the

report to Crown counsel; is that correct?

Yes.

And you still have that book in front of you; is
that right?

| do.

" mwondering if you could just |look at tab 3,
which is the report to Crown counsel, and tell ne
if that's the docunent you woul d have revi ewed.
Sorry, it's tab 3?

Yes. Yes, tab 3.

You're right.

Yes, that's it?

Yeah.

The police provide short "wll says"; is that
right?

Yes.

And | take it that's sonmething that is of

assi stance to the Crown who's doing the charge
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R. Romano (for the Conm ssion)
Cross-examr by Ms. Narbonne

approval because it's a quick synopsis of what you
can expect fromthe wtnesses; is that right?

Yes.

And that's sonething you would have revi ewed?

Yes.

Ckay. So I'mjust going to take you to page 7 of
35, and that's the "wll say" from Anderson. Do
you see that right at the very top?

What | have -- the page |'mlooking at reads --
it's -- on the bottomleft it says page 19 of 35.
Ch, sorry. No. Could you -- do you have a page 7
of 357

Ch, you're talking about the "will say" of M.
Ander son?

Yes. Can | just take a | ook and nake sure we're
on the sane page here.

Yes. "...she is working prostitute in the
Vancouver East End"?

Yes. And what else does it say about her?

VWl |, she says she's a heroin addict.

Does that help you refresh your nenory about

whet her or not you knew she was a heroin addict at
the time you approved charges?

No, it doesn't help refresh ny nenory.

kay. But that is sonething you woul d have | ooked
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R. Romano (for the Conm ssion)
Cross-examr by Ms. Narbonne

at when --

Yes.

-- you approved charges?

Yes.

kay. So would it -- if | suggest to you that at
the tinme you approved charges you knew she was a
heroin addict, do you think that's nore likely

t han not ?

Yes.

Ckay. Now, you've also told us that from your
review of the record of proceedings it appears
this went through the normal course and then a
trial date would have been set sonetine in

Sept enber or Cctober; is that right?

|'d have to see the date on the trial scheduling
meno to know the -- that would tell ne the exact
date the trial was set.

| know, and we don't have that, and we don't have
the trial notice either, right, but you did --

| thought -- | thought there were --

Is there sonething in there? Well, I'lIl take you
to the record of proceedi ngs, and maybe you can
find it for us.

|'"d have to -- | thought in the material |

reviewed that there was a trial scheduling neno,

46



© 00 N oo o A~ W N Pk

N NN N NN R B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

> O >» O >

R. Romano (for the Conm ssion)
Cross-examr by Ms. Narbonne

and it would have had a date on it.
Tab 16. M/ friend has assisted ne here.
Ckay.
And again we are in Exhibit 133, and | ooking at
t he page nunbers at the bottom page --
Sur e.
-- 42. Does that hel p?
Yeah, |1've got it.
Ckay. Can you --
Cctober 16th, 1997, it appears as if there was a
pre-trial conference, and then it went over to
Cct ober 22nd, and that may have been the date that
the trial dates were set or -- set, and then the
Novenber 4th appearance date, according to the
record of proceedings, indicates that the accused
was to confirmthe trial date on that date.
Ckay. So you told us that you would do your trial
schedul i ng sone nonths in advance --
Yes.
-- of course, right?

And a file like this is a red-flagged file,
and it shows that on the file and on the schedul e,
right?
Yeah.
Ckay. So by Cctober is it nost likely that this
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R. Romano (for the Conm ssion)
Cross-examr by Ms. Narbonne

file gets assigned to soneone?

| woul d have expected so, yes.

Al right.

The schedules -- the trial Cown would have had
their schedules, as | nentioned earlier, three to
four nonths in advance, so if | was the trial
Crown | would have expected to have on ny desk in
front of nme ny schedule for the next three to four
nmonths. So Cctober, Novenber | assunme Ms. Connor
woul d have been aware that she had been assigned
this trial.

Ckay. And in the normal course -- | nmean, |'m not
famliar with the courthouse where you were
wor ki ng, but does a Crown get assigned to a
specific courtroomfor a period of tine or --

No.

Ckay.

No.

Because this is a longer trial than normal, right?
That's right, and in all probability she would
have been schedul ed -- the week prior she probably
woul d have been schedul ed to be out of court to
prepare this trial.

kay. And is it also likely that she woul d have

been -- you would have had to |look at it and say,
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R. Romano (for the Conm ssion)
Cross-examr by Ms. Narbonne

"Ckay, |'ve got a four-day trial com ng up.

need to assign a Gown just to those four days"?
Yes.

kay. And that woul d probably happen sonetine in
October after the date's set?

As soon as | was made aware of the trial date and
| had the judges' rota for the nonth of February |
woul d have done the assignnents for February.

And then you've also told us -- I"mnot going to
take you to the tab unless you want to go back
there, but tab 14 was that letter of Cctober 22nd
where -- that soneone sends to you.

Ri ght .

And you probably would have given it to the
assigned Crown, right?

Yes.

Ckay. And it's a letter where specific disclosure
is being asked for. It appears that sone Crown no
| onger has conduct of the file, soneone new is
going to have conduct of the file, right?

Ri ght .

Sois it likely that Ms. Connor is the person who
woul d have been given that letter, because we're
now | ooki ng --

Yeah.
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R. Romano (for the Conm ssion)
Cross-examr by M. Doust

-- at Cctober 22nd?

Li kely she woul d have been given that letter.
Ckay. And you've told us that your view of red
files is that they require sone advance
preparation, right?

Yes.
And | take it that was common know edge in your
of fice?

Yes.

Ckay. And certainly an experienced prosecutor
like Ms. Connor at the tinme would have been aware
of that?

Yes.

M5. NARBONNE: Thank you. Those are ny questions.

THE COW SSI ONER: Thank you, M. Narbonne. Al right. Wo's

MR. DQUST:

next? M. Doust.
| think it's ne. | don't have the list in front of

ne.

CROSS- EXAM NATI ON BY MR, DQUST:

Q

Yes, it's Len Doust, appearing for the Crimna
Justice Branch. Judge Ronmano, over the years
take it you had worked fairly extensively with M.
Connor in the sense that she was in the sane
office or offices as you and you were famliar

wi th what she was doi ng?
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R. Romano (for the Conm ssion)
Cross-examr by M. Doust

She -- | worked -- during the 1980s is when | was
doi ng sonme defence work. | had dealt with M.
Connor while she was doing Crown work. And when |
went to the CGrown office in 1989 as part of the
Fraser Region, that's when | first began worKking
with Randi. The Port Coquitlam office was the
first office we worked in together.

And you cane to know her in terns of her

conpet ence?

Definitely.

And what can you say about her conpetence?

Very conpetent.

You canme to know her in terns of her diligence?
Very diligent.

And can you tell the comm ssioner maybe on a scale
of one to ten based on your experience in dealing
with her both as a prosecutor from your point of
view and also in dealing with her as a defence
counsel what would you say with respect to her
aggressiveness in pressing the Gown's cases and
the CGrown's positions?

Very aggressive.

She had a reputation, as a matter of fact, for
bei ng a hard-nosed Crown, didn't she?

Yes.
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

And she was not a Crown who would easily or
readily, fromwhat you had seen of her, easily or
readi |y back away from a case unless she had a
very good reason for doing so?

| agree with that.

You assigned this case to her?

Yes, and | would do it again.

| take it that clearly inplies that you had
absolute confidence in her in terns of her ability
to prepare and take this case through to
concl usi on?

Yes.

And finally, can you conment at all on her

j udgnment fromthe perspective of the Crown based
on your experience with her, including your role
as the adm nistrative Crown?

Sorry, the question again is?

Her judgnent .

Sound j udgnent .

Yes. Thank you.

THE COW SSI ONER: Thank you, M. Doust.

CROSS- EXAM NATI ON BY MR MAKOSZ:

Q

M . Comm ssioner, Rory Makosz for the Governnent
of Canada. M. Romano, you may be aware that the

conmm ssi oner has indicated an interest
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Cross-examr by M. Mkosz

particularly in systemc factors in the course of
this inquiry. Are you aware of that?
To sone degree.
And you were the admn. Crown at Coquitlam
t hroughout the period of the ternms of reference?
Port Coquitlam

Port Coquitlam Thank you. And as such | think
you' re probably well -placed to describe the
general context in which the CGown was working at
that tine.

Yes.
And that's essentially what | want to explore with
you. | want to focus essentially on the Crown
practices throughout that tinme and their
relationship wwth the police. M questions are
going to be largely general and contextual wth
sonme reference to this particul ar case.

Excuse nme for a nonent, but | thought this
w tness was here to give evidence with respect to
the stay, and |I'm having sone difficulty seeing
how the way in which the Crown office functions
generally and interactive with the police goes to
the issue that is in the terns of reference before

you in 4(b).

THE COM SSIONER: Wl |, here the police officer who had

53



© 00 N oo o A~ W N Pk

N NN N NN R B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

MR.  ANDREWE:

R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

conduct of the file has al ready nmade coment about
the stay of proceedings, and so it's relevant for
me to know what the relationship is between the
Crown and the police.

As concerned with the stay of proceedi ngs or

generally, sir?

THE COM SSIONER:  No. Well, this is by way of background, and

MR.  ANDREWE:
MR. MAKCSZ:

| have to have know edge of what was in the
background of the relationship, and obviously the
ultimte question here is the stay of proceedings,
but | can't decide that in isolation unless | know
what the relationship was between them so | don't
-- | see no difficulty in what he's doing here.

Al right.

And if | may, M. Conm ssioner, | think the
context of that relationship between the Crown and
the police actually transcends this particul ar

i nvesti gati on because obviously that's sonething
that's ongoing through other parts of the

i nvestigation that are the subject of other parts
of the terns of reference. And if it sets ny
friend at ease, | do intend ny questions to be
quite general. 1'mnot intending to question the

exercise of the discretion in this case.

THE COMM SSIONER:  One of ny duties here is to ensure that --
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

or to nmake recommendati ons where necessary as to
future conduct and future policies.

MR. ANDREWS: | appreciate that, sir, although it appears to
me, and | hesitate to stray into these grounds
except to the extent they relate to this w tness,
it does appear to ne, sir, that your terns of
reference with respect to recommendati ons do not
extend to the conduct of the prosecution by the
Crimnal Justice Branch or by this witness, with
respect .

THE COMM SSI ONER: You know, | need to know t he background.
Now, |'ve made the ruling.

MR. ANDREWS: | understand that, sir.

THE COW SSI ONER: Go ahead.

MR, MAKOSZ:

Q M. Romano, you discussed the charge approval
practices in your office, and | just want to go
t hrough that very, very briefly with you. It's
fair to say, | think, that the review that you
conduct at the charge approval stage is not as in
depth a review as you would for preparation for
trial, for exanple?

A | agree with you.

Q And when you were doi ng your charge approval

reviews, you've said that | think you did about
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

2,000 a year, if that's right?

Yes.

And so you don't really have tine to go into the
depths of a file, for exanple, reading |engthy

W tness statenents or informations to obtain that
ki nd of thing?

No, | read whatever's been provided. | don't take
shortcuts. If the material is in front of ne, |
review the material in its entirety, including the
w tness statenents. Watever the police have
provided in the report to CGown | read.

And the purpose behind doing that, | take it then,
is to ook for any problens at the outset that you
can basically head off before this thing proceeds
on its way through the process, in addition to
obvi ously | ooking at whether or not the charge
will be approved?

Vll, the first step is to make sure that the
charge approval guidelines are being conplied
with.

And that's what | was going to turn to, because |
don't need to take you through these in detail

but obviously the adm ssibility of evidence is a
key factor in the charge approval decision?

Yes.
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Cross-examr by M. Mkosz

And this is sonething -- admssibility, of course,
is a concern for any prosecution?

Yes.

And it's -- that's essentially because it's not
only what evidence the investigation, the police

i nvestigation has produced, it's also how that

evi dence was obtained that's inportant?

Yes.

And so essentially the investigative practices of
the police can have a direct inpact upon the
viability of a prosecution?

Yes.

And so | wanted to explore with you the

comuni cation that the Crown and police have in
general with respect to investigative practices.
It's quite common that the police during the
course of an investigation will seek and receive

| egal advice fromthe Crown's office, for exanple?
I"'ma little reluctant to say it's quite common.

| would say it's -- it's not a matter routine that
the police cone |looking to the CGrown for | egal
advice. In large part | assune it depends on the
nature of the investigation and if they're

gat hering evidence and they're seeking an opi nion

as to -- to nmaking sure that the evidence is going
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

to be adm ssi bl e.

Perhaps a better way of putting it is it wouldn't
be unusual for the police to do so?

No.

And in addition, if a case ends up being stayed or
fails at trial, the Cown wll often debrief wth
the lead investigator and explain the reasons for
t hat and t he background behi nd what happened?
Yes.

And on occasion nenbers of the Crown will put on
educational, | suppose semnars for nenbers of the
police on specific new issues of |aw?

Yes.

And so in all these ways the Crown is effectively
educating the police but also reinforcing the

i nportance of their investigative conduct?
Exactly.

And in the result the police are consci ous not
only of what evidence they're getting to build a
case but how they go about getting that evidence?
Yes.

And there's an exanple in this case and with
respect to a search of M. Pickton's trailer. Do
you recal |l that occurring?

Do | recall the search occurring or do | recal
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

mention being nmade in the report to CGown of a
search of the trailer?

Mention in the report to Crown.

Yes, | do.

And in this case, if you'll recall, Sergeant
Connor actually initially viewed the trailer with
the consent of M. Pickton's niece?

Yes.

And rather than engage in a search and coll ect
evidence at that point, he went on to obtain a
war r ant ?

Yes.

And that was how the evidence fromthe trailer was
actually obtained in this case?

Yes.

And this is an inportant step because when you get
to the prosecution stage a search that's conducted
under a warrant is presunptively reasonable?

Yes.

And whereas a consent search or a warrantless --
which is a formof warrantless search, of course,
is prima facie unreasonabl e?

That's ny understandi ng of the |aw.

So when you're comng to a prosecution, if you

have a search that's based on a warrant, the
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

defence faces the burden of successfully
chal I engi ng that warrant and arguing the evidence
shoul d be excl uded?

Yes.

Whereas if you only have the consent of a party,
the Crown bears an onus of proving the consent was
i nf or med?

Yes.

And, of course, the Crown also has to establish
that the search didn't exceed the scope and

pur pose of that consent; is that fair?

Your analysis is correct.

And so is it fair to say that all things being
equal it's generally preferable fromthe Crown's
perspective to have a warrant to support a search
as opposed to not having a warrant or proceeding

by consent ?

THE COW SSI ONER: So where are we going with all of this?

MR. MAKCSZ:

Vll, in this case, M. Comm ssioner --

THE COM SSIONER: It's a nice argunent on section 8 of the

MR. MAKCSZ:

Charter, but tell nme how that relates to what
we're here for.

Vell, | was going to cone to it, M. Conmm ssioner.
Just to point out that M ke Connor in taking the

tack that he did, in pursuing a warrant even after
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

having already seen the trailer, was clearly aware
of this issue and how it could affect the
prosecution |ater on and so took steps

accordi ngly.

THE COMM SSIONER: Wl |, | assune that since he sent a report

MR. MAKCSZ:

to CGrown counsel and the Crown was satisfied that
it met the test for the laying of charges that all
that was done, and what we're really concerned
with nowis whether or not the stay of proceedings
was entered properly, putting it very generally
and sonmewhat crudely, but that's really what we're
here for. | mean, | don't knowif it helps ne to
know what evi dence that Corporal Connor gathered
prior to that. W assune that they had enough
evidence to lay the charges, so --

Then 1"l explain, M. Comm ssioner. |'mnot --
|"msinply using this as one exanple of the police
| ooking forward to the prosecution, because that's
sonet hing that continues throughout the terns of
reference with respect to all the investigations,
is the police have to be cogni zant of the inpact

of the steps they take at the investigative stage

on the ultimte prosecution.

THE COW SSIONER:  Well, | think we know that the -- from what

Connor testified to and what Shenher testified to
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MR. MAKCSZ:

R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

that they were |ooking forward to the prosecution
because they believed that the Crown had a strong
case, so | don't know where that gets us as far as
M. Romano is concerned. | nean, it's nice that

we've got an interesting discussion here going on

search and seizure. But, anyway, | want you to
nove on.
| will nove on, M. Conmnm ssioner.

| want to change over to a topic in respect to the
categorization of this file because at the charge
approval stage you're reviewing it, but you're

al so categorizing the file. It was categorized in
this case as ared file?

Yes.

And in your "will say" -- your "will say" says
that this is because it required nore advance
preparation than is ordinarily the case?

Yes.

| wanted to explore with you, is that because of
the seriousness of the file or because of the
conplexity of the file?

Bot h.

And is that distinct -- you may be famliar with
the CGrown policy with respect to serious and

sensitive cases.
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

Yes.

Is ared file in that sense distinct froma
serious and sensitive case?

There's sone overl ap.

So would it be true that all serious and sensitive
cases are red files but not --

Yes.

-- all red files are necessarily serious and
sensitive cases?

Exactly.

And this was not a serious and sensitive case?

In ternms of the policy?

Yes.

| don't think it would have fallen into that
category if we're on the sane page in terns of the
policy | think you're referring to. |Is this the
policy where it has to be referred to the regiona
Cown --

Yes.

-- when a stay is entered?

If you need a reference, it's at tab 26 of Exhibit
133.

No, this case wouldn't have fallen into that
category in ny view. And | think the reason | say

that is the policy itself addresses -- or it says:
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

This policy should affect a very small
percentage of the cases dealt with by G own
Counsel ,
and this case wouldn't fall into that very snal
per cent age.
Thank you. And there's another categorization
and | think you've alluded to it, with respect to
maj or crinmes, because prosecutions can be
specially assigned as well alnpbst at the outset,
can they not?
They are, yes.
And this is -- the reason for not specially
assigning this file is that it wasn't sonething
that was going to require any kind of conplex
contact with the police throughout the course of
t he prosecution?
| don't know about that. There always shoul d be
some ongoi ng contact with the police. Wth a file
of this nature there should be.
Vell, let nme explore that a little bit just by
| ooking at this case, for exanple. |If a case
isn't specially assigned after the charge approval
stage, it goes into essentially an adm nistrative
process where it will go to disclosure court,

arrai gnment court, it will be set down on tria
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

lists, it will be handl ed by different
prosecutors, and it won't cone into any individual
prosecutor's control until that prosecutor is
assigned as trial Gown for that file; is that
fair?

Yes.

And the only exception to that really would be in
the case of a specially assigned file?

Yes.

And so essentially no one throughout that period
is preparing for trial until -- unless and unti
they are assigned as trial Crown?

No. Wien it's nmaking its way through discl osure
court, the disclosure court Crown are well aware
of sort of setting up the trial if it's going to
happen.

And that's perhaps ny flaw with ny question
really, is when | nean preparing it for trial
mean looking at it in a very in-depth way in terns
of -- | mean, disclosure is one thing. It's
sonmet hing that has to happen, and there's a
process for it. But an in-depth analysis of the
trial and the evidence and its likely

adm ssibility at the trial, that doesn't really

happen until trial Crown gets a hold of it?
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

That's fair.

And so in this case it appears that -- well, let
me first just clarify. The trial Cown would

obvi ously not get assigned to the file until a
trial date was actually set?

Yes.

And the best that we can do is to guess that a
trial date would have been set sonetine in late
Cctober, early Novenber of 1997 in this case?

Yes.

Whi ch woul d have given Randi Connor as trial Crown
about three nonths to prepare for trial?

Yes.

And what's conplicated by -- her preparation
obviously is going to be conplicated by the fact
that she has other things on her plate during that
t hree-week period leading up to trial as well?
Yes.

And | think you nentioned that you would try to
ensure in your scheduling that a trial Cown would
have the week before trial, for exanple, as tine
to prepare?

Yes, and also if the trial Crown cane to ne and
said that they needed additional tinme over and

above what the schedule was providing themfor, |
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

woul d nmake every effort to make sure they got the
addi tional tinme they needed.

And are there any -- were there any fornal
practices or policies in your office with respect
to once a file has been assigned to a trial Crown
with respect to their having to review it

i medi atel y?

Was there a policy in place that it was incunbent
upon themto review the file, reviewa red file as
soon as they cane to --

Yes.

-- receive the know edge that they were
prosecuting a red file?

Yes.

No. The approach is entirely up to the individual
pr osecut or .

And this becones significant in this case,

obvi ously, because if you have a severely addicted
W tness, you're going to require sone tinme just to
rehabilitate then?

Coul d you ask that question again, please?
Certainly. If you've got a witness who is
severely addi cted and necessary to your
prosecution, you are going to need to take steps

to rehabilitate that witness before they testify,
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

and that process is going to take quite sone tine?
| think that's fair coment.

Because | think -- I'"msure there would be no

di sagreenent that rehabilitating a seriously drug-
addicted witness is not an easy thing to do
regardl ess of how much tinme you m ght have to do
it?

That's fair coment.

And so if soneone has only three nonths -- if a
trial Crown only has three nonths with which to
prepare the file, they really need to identify the
problemw th that witness, if there is a probl em
as soon as they can?

Yes.

And that woul d be done by contacting and
interview ng the wtness?

And liaising wwth the Crown-based Victim Services
as well as the police-based Victim Services, and
the one thing |I've noted, that in the police-based
Victim Services notes that in May of 1997 the
victimdidn't want to be involved in -- with the
resources that m ght have been avail able to assi st
her. Her comment to the Victim Services worker
according to the material | reviewed is that she

only wanted to be notified with respect to court

68



© 00 N oo o A~ W N Pk

N NN N NN R B R R R R R R R
a A W N P O ©O 0O N OO o M WO N +—» O

R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

appear ances.
And that's really the point that I'mcomng to, is
because the chall enge that Randi Connor is facing
is, one, she's got a three-nonth tinme period in
which to work, and she's got extrene denmands on
her time with respect to her other work during

t hat peri od?

You' d have to ask Randi if that's the way she felt
at the tine.

You'd agree this is a busy office that you're
working in at that tinme?

Yes.

And there may be cases where, for exanple, a Crown
may have nmultiple trials in the sanme courtroom on
t he sane day even?

Sorry, the Crown would have multiple trials?
Certainly if a Cown is assigned to alist in a
courtroom they may have nultiple trials on that
list for the sane day?

You're right. There was 12 to 16 hours of court

ti me booked every day, and there was probably --
in an average courtroomthere would be three to
four trials set that the Crown would be
responsi bl e for.

And so Ms. Connor really has to bal ance her
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

preparation | ooking three nonths into the future
with all these current or nore pressing duties
that are closer in the future?

And she was very capabl e of doing that.

And what mekes it, | think, harder for her is that
if she's trying to contact that w tness and that
W tness can't be contacted or doesn't return phone
calls or doesn't nake neetings, that conplicates
things for her?

Definitely.

And | take it the police can provide sone
assistance, if they're requested to, wth respect
to contacting the wtness?

Yes.

But they also can't force the witness to do
anything that they don't want to do?

You're right.

And | think it's fair to say, and if you'd agree
with ne, that reasonably you can't expect any
agency to cure a person of a serious drug

addi ction, you can only ask themto rehabilitate
that wi tness |ong enough for themto give
evidence; is that fair?

Yes.

And this is a process, if that's going to happen,
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that would really have to happen before the tria
date was set because -- or, sorry, once the tria
has been set because ot herw se you woul dn't know
when you need themto be clean and sober to
testify?

Say that again.

The process of rehabilitating a wtness in that
condition would have to begin after a trial date
has been set because ot herw se you woul dn't know
when you woul d need themto be clean and sober and
able to testify?

Yes.

And the last area | wanted to touch on with you is
just with respect to what happens with a file
after a stay of proceedi ngs has been entered, and
in your "wll say" it says that the nornal
practice in your office was for serious files, if
a trial Ctown was | ooking at staying them was to
di scuss that first with the admn. C own?

Prior to entering the stay?

Prior to entering the stay.

That was the -- that was the practice pretty nmuch
for all files whenever there was going to be a
stay of proceedings. As | nentioned earlier, a

big part of this is the trial scheduling, which is
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a daily chall enge when cases are being stayed that
the court tine be utilized and to give ne the
earliest opportunity to liaise with judicial case
managers to nove things around that needed to be
nmoved around and to change the schedul es of C own,
but also if there was going to be any fall-out
fromthe decision, that | would be aware of it and
| wouldn't be taken by surprise by getting a phone
call from soneone who woul d say, "I want to speak
to you about a charge that was stayed."

And by "soneone" you're referring to a police

i nvestigator?

Whether it be a police investigator, whether it be
t he conpl ainant, or anybody for that matter.

And you' ve tal ked about how the consultation with
trial Cown in that respect wll help in terns of
scheduling, but | think there's also a -- the
adm n. Crown plays a soundi ng-board rol e
effectively with trial counsel ?

More so with the young prosecutors.

And did that -- do you have any recollection of
that type of conversation happening with M.

Connor in this case?

Just acting as a soundi ng board?

Yes.
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

| can't recall the conversation, so | don't know
what the details -- whether it was a situation
where Randi was -- was asking ne, bouncing ideas
off me as to the other alternatives or whether she
was sinply explaining to nme, "This is the decision
| amgoing to make. This is why |I'm making the
deci sion."

But at the very least, even if she's not asking
for approval, and | understand she doesn't
necessarily need it, you would have an

under standi ng of the basis for the stay based on

t hat conversation?

Yes.

And I"mjust going to the policy. Tab 25. |If you
could just turn to that very quickly. There's a
policy relating to the appeal of stays of

pr oceedi ngs.

Yes.

Per haps review would be a better word than appeal .
No, that's -- | think that policy relates to
appeal i ng the charge approval, where charges
haven't been approved the police have a -- can --
according to this provision, they can ask for an

appeal of the charge approval being revi ewed.

THE COMM SSI ONER: This invariably happens when a police
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R. Romano (for the Conm ssion)
Cross-examr by M. Mkosz

officer is not satisfied with a Crown's deci si on,
right?

Not to approve the charges, yes.

THE COMM SSI ONER: R ght .

MR MAKOSZ:
Q

You' ve predicted ny next question as to the scope
of this particular policy, but I think you've al so
sort of alluded to the fact that the police m ght
call you if they had a conplaint with respect to a
stay of proceedings.

Yes.

And you would -- if that happened shortly after
the stay of proceedings was entered and the trial
Crown had spoken to you about it, you would
presunmabl y have sone idea of what they were

t al ki ng about ?

Yes.

And then the final area | wanted to explore with
you just with respect to reactivations of stays,

it was Ms. Connor's evidence that she had stayed
hundreds of cases in the course of her career in
all likelihood and she could only recall having
one of them be reactivated. Has it been your
experience as well that reactivating a stay is

extrenely rare?
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MR. MAKCSZ:
MR. VERTLI EB:

R. Romano (for the Conm ssion)
Re-examr by M. Vertlieb

Yes.
And there are conplications that can arise with
respect to a reactivated stay or a re-laid charge
in the formof delay argunents, Charter, etcetera?
Abuse of process argunents, yes.
And Crown woul d be cognizant of that if they were
asked to reopen a stayed file?
Yes.
O to approve a re-laid charge?
Yes.
Thank you. Those are ny questions.

That is the |ist of schedul ed questions from
cross-examnation. | have just one area | wanted

to cover in re-exam please.

THE COMM SSIONER: Al l ri ght .

RE- EXAM NATI ON BY MR. VERTLI EB:

Q

Do you have the binder in front of you there,
Exhibit --
| do.
-- No. 1337

Thank you. This arose from M. Roberts’
guestion, M. Comm ssioner, just to assist us. Do
me a favour, please, turn to tab 16.
Yes.

And it's the second page, please.

75



R. Romano (for the Conm ssion)
Re-examr by M. Vertlieb

THE COW SSI ONER: 15 or 167

MR. VERTLI EB:

A

MR. VERTLI EB:

Q
A

15, M. Conm ssioner. Second page.

The record of proceedi ngs?

Yes.

Yes.

So it came to ne as a question when | heard M.
Roberts ask you about your dealings. Look at that
colum that's got "Crown".

Yeah.

So the "RR', that would be you?

That's nme. "RC' is Randi Connor. "VT"

is Vittorio Toselli.

Wait. Hold on. Too quick for me. So that seens
to be the only tine you have actually dealt with
this file?

The only tine | dealt with it in court.

In court, yes. So just run through those other
initials for us because these woul d be peopl e that
you woul d be acting as admn. Crown to, please.

So "RC'?

Vell, I'd be acting admn. Cown with respect to
the Port Coquitlam appearances. The disclosure
court appearances, | was not the adm nistrative

Crown for disclosure court.
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R. Romano (for the Conm ssion)
Re-examr by M. Vertlieb

Thank you.

But "RC' would be Randi Connor. "VT" would be
Vittorio Toselli.

"' msorry?

Vittorio Toselli. "BMC' is Bev MaclLean.

And where is Bev MaclLean?

Bev MacLean is the -- or back in '97 woul d have
been at disclosure court in Burnaby.

Thank you. Keep goi ng, please.

The last entry that | see on the record of
proceedi ngs is Randi's Connor on Septenber 8th,
1997, and then | see the Cctober 16th, 1997
pre-trial conference, and there's no entries for
who was the Crown or the defence, so | don't know
whet her the schedul ed court appearance was struck
fromthe list on that date or not. And then | see
over the page on Cctober 22nd, '97, that there's a
notation the file was returned to Coquitlam which
tells me that it had run its course in disclosure
court and it was returned to Port Coquitlam for

M. Pickton to appear to confirmhis trial date,
and that was on Novenber 4th, '97, that "RC

who' s Randi Connor, appeared on behalf of the
Crown, the accused appeared in person.

What does "CTD' nmean?
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Confirmtrial date.

And then those dates that have nothi ng beside them
are witten in advance by the court clerk just to
schedule the trial dates to make it easier for
soneone to fill in what happened on each of those
dat es?

That's right.

But, of course, nothing happened because there was
no trial?

That's right.

Just go back to the first page of the record of
proceedings. You'll see Septenber 8th, '97, at
9:30 a.m Courtroom 3 "CNT" means conti nuation?
Yeah. [|I'ma bit confused by that notation because
it may be -- may represent a continuation of the
June 24th, 1997 pre-trial conference, but that
doesn't make a lot of sense to ne either.

Ckay. Now, you'll see the reference to "RC

whi ch is Randi Connor ?

Yes.

And then there's sonething stroked out and beneath
it looks like "SL"; is that right?

That's the -- under the heading of "Results"

it's -- you see in the initials that read down the

"Resul ts" columm where it says "IBJ". That stands
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Re-examr by M. Vertlieb

for initiated by judge. "IBD' stands for
initiated by defence. "IBC' stands for initiated
by Crown. The "SL" that appears under the
Septenber 8th, 1997 entry, "SL", |'mnot sure what
that notation stands for.

Ckay. Let nme just see while we're on this. $So
the disclosure was in Burnaby. You wouldn't have
had any invol venent with that?

No.

And Novenber 4, '97, confirmtrial date.

Appear ance "P', what does that nean?

Sorry, which entry are you | ooking at?

Novenber 4, '97

Yes, appearance in person. That neans the accused
made a personal appearance. The clerk was "LM
That was Lila MacDonald. And the "RC' is Rand
Connor. Under the "Results" colum is initiated
by defence. Under the "Custody" colum is the
letter "N', which nmeans not in custody, and the
initials of the judge, "DS", or Dave Stone.

Dave Stone. And he was in Port Coquitlam was one
of the judges in that district?

Yes.

Way the star under the colum "REP/ REC'?

| don't know.
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A
MR. VERTLI EB:

A
MR. VERTLI EB:

R. Romano (for the Conm ssion)
Re-examr by M. Vertlieb

So "P" neans it was in person, neaning Pickton --
Meani ng the accused appeared in person.
Just while we have you here, ook at the | ast
page, and this confirns the date the stay was
entered, January 26, '98?
Yes, and the counts 1 through 4 were stayed.
And directed by? That signature, that is --
Randi --
-- Randi Connor?
-- Connor's signature.

kay. Thank you. | appreciate your tinme going
t hrough that for us.
You' re wel cone.

So that is the evidence then of M. Romano --

THE COMM SSIONER: Al l ri ght .

MR. VERTLI EB:

-- M. Conm ssioner. Perhaps the wtness could

be excused and we could just --

THE COMM SSI ONER:  Thank you for appearing.

A

MR. VERTLI EB:

Thank you.
(W TNESS EXCUSED)

The only other issue that perhaps we could
address for a few nonents is this concern around
t he manuscri pt being -- your decision being
revisited. There's been considerable e-nmail

traffic on the subject, and a nunber of the
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Pr oceedi ngs

| awyers have weighed in with differing views.
There's sone tal k about having subm ssions and
setting dates and asking -- not fromus, though,
but from others sayi ng people should cone and
bring their calendars and set dates. One of the
ot her counsel suggested witten argunment. And so
| just wanted to raise it right now with you.

What is your feeling about this issue? It arose
when M. Ward asked you to revisit your ruling

that you nmade --

THE COW SSI ONER: This has grown like top seed, to use an

MR. VERTLI EB:

expression. | didn't realize that this much
attention ought to be devoted to this docunent,

but obviously there are people who think it should
be. But, in any event, initially | was prepared
to deal wth it a long tine ago, and | could never
get M. Ward or M. Crossin in the roomat the
sane tinme, and so tell ne where are we in this.
The last tine | dealt wwth it it was ny

recollection that we were waiting for M. Crossin

to cone back, and he's still not here, so --
M. Crossin can't be here today. | spoke with
him

THE COMM SSI ONER:  Ckay.

MR. VERTLI EB:

So where it's left is that after M. Shenher was
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brought back for cross-exam nation --

THE COWM SSI ONER:  Yes.

MR. VERTLIEB: -- as a result of the manuscript M. Ward asked
you to reconsider your decision --

THE COWM SSI ONER:  Yes.

MR. VERTLIEB: -- that you had nmade in that it not be marked.
There are differing views of the differing | awers
here, so the real question is whether -- it's
totally your call, of course -- do you want to
have oral argunent or do you prefer to have
witten argunent.

THE COM SSIONER:  Ckay. M. Gatl, do you want to say
sonet hi ng?

MR. GRATL: Yes, M. Conm ssioner.

THE COWM SSI ONER:  Yes.

MR. GRATL: It appears as though the |ines of opposition are
fairly clear. |ndependent counsel for aboriginal
interests wants to see the docunent admtted. |
nysel f on behal f of Downt own Eastside conmunity
and individuals who are affected would like to see
t he docunent admitted. Counsel for 25 famlies
would like to see the docunent admtted. |
understand that M. Wodall for Constable Fel
opposes the adm ssion. (Qoviously Constable Fel

is nentioned in the docunent, and his reputationa
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MR. GRATL:

MR. GRATL:

Pr oceedi ngs

interest mght be affected, and so it's
appropriate for himto have views. Counsel for

t he Vancouver Police Departnent |'minforned is
opposed to the adm ssion of the docunent. M.
Crossin is opposed to the adm ssion, but it's not
clear whether it's on behalf of Detective

Const abl e Shenher or the Vancouver Police Board or
which client in particular that he's acting for

m ght be opposed.

THE COWM SSI ONER: What does it nmatter? Wat does it matter?
What does it matter who's opposed?

THE COMM SSI ONER:  Yeah. | nean, he's representing Detective

Const abl e Shenher. He doesn't want the docunent
in. So whether he's speaking on behalf of soneone
else as well is really of no concern to nme or
shoul d to anyone else, so | just have to deal wth
the grounds of his opposition. That's all I'm

concerned with here.

Vell, ny -- | hear what you're saying, M.

Conmi ssioner, but | think it's ordinary for
counsel to identify the parties on behalf of whom
they're making submssions. | don't knowif |I'm
asking for too nmuch, but -- so we have these

differing lines --

THE COMM SSI ONER:  Ckay.
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MR. GRATL:

MR. GRATL:

Pr oceedi ngs

- and there's quite a vigorous distance between
the two lines. In ny subm ssion, there's sone
public inportance to the question of

adm ssibility, there is a very strong demarcation
of positions, and it's appropriate to have oral
argunent here. And | appreciate that M. Wodall
has suggested witten argunent, but, in ny
respectful subm ssion, this is an issue that ought
to be aired publicly. W shouldn't have a

deci sion based on witten subm ssions that do not
formpart of the public record. W should have
these parties on record as to -- and identify

whi ch parties are opposed, have these parties on
record in public saying why they don't want the
public to see these docunents. This is -- it's a
public forum and we should have transparency and

accountability of the participants.

THE COMM SSI ONER: What makes you think transparency and public

accountability can't be achieved by witten

argunent that's filed?

The public won't have access --

THE COM SSIONER:  It's an open hearing. Wy would you say

it's not transparent?

The public doesn't have access to those witten

argunents unl ess they becone marked as exhibits.
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THE COW SSI ONER: Wl I, you know, we can correct that in a
hurry.

MR. GRATL: There's a lower level of public scrutiny because
the witten argunent won't be webcast --

THE COW SSI ONER: Wl |, here's --

MR. GRATL: -- and because none of the information wll be
posted to the comm ssion of inquiry website, and
so that's what lends itself to the higher |evel of
transparency and accountability for oral argunent.

THE COW SSIONER: All right. Thank you. 1Is there anyone el se
that has any views that want to deal wth it now?

MR. HERN: | just want to clarify for the record that M.
Crossin represents Lori Shenher as part of his
mandat e on behalf of the union. | represent the
board and the departnment. And how this nmatters
gets heard | have no opinion on.

THE COW SSI ONER: Ckay. Thank you. Yes.

M5. HATCHER: M. Conm ssioner, it's Caire Hatcher for Fel
and Wbl thers. Just responding to M. Gatl's
subm ssion, M. Wodall is not here, but ny friend
has correctly stated that we think it's prudent
that it go by witten argunent. W're not trying
to shield anything. | agree with your comments
these things can be filed and nade available. If

we're going to hear it orally, that's fine, we'll
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make ourselves avail able. The dates have been
circul ati ng anongst counsel. W'IlI|l nake ourself
avail able. W do respectfully suggest, however,

that a notice of application be filed.

THE COW SSI ONER: Sorry?

M5. HATCHER:

A notice of application should be filed by those
seeki ng the adm ssion because | think there has
been a prior ruling. So if there's any new basis,
sone | aw, sonme grounds, and al so sone transcript
references from Ms. Shenher's evidence on the 4th
of April to assist us so that we're not scranbling
to respond, | think that's appropriate perhaps to
clear the ice. So that's our position. W'll
make ourselves available to hear it, but | think
written subm ssions would be nore orderly and nore

efficient and still in the public.

THE COW SSIONER: All right. Thank you. Anyone else?

MR. GRATL: | think, M. Comm ssioner, | think Ms. Hatcher's
suggestion about a witten notice of application
makes a |lot of sense in terns of identifying
particularly where Constable Fell is identified in
the transcript. | think that can be done with a
key search termon the publicly posted
transcripts.

THE COM SSIONER:  Ckay. | don't want to spend any nore tine
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Pr oceedi ngs

in the hearings on this. W've sort of beaten
this thing to death, and it may be -- | don't know
if it's entirely warranted. Having said that, in
fairness to everyone here, whether you're pro or
con, | amgoing to order there be witten
argunent, and you're going -- you have to tell ne
why this docunent is relevant and what are we
going to learn fromthis docunent that we already
haven't |earned from her oral evidence that she's
al ready given here, and you mght want to deal as
well with the rules of evidence. So those are
sone of the factors that | need to consider.
They're all relevant as far as |I'mconcerned as to
whether or not the -- this is a manuscript that
she prepared sone tine after the arrest of Pickton
where she expresses her private views, and they
were initially going to be public. In any event,
she's given various opinions or opinions about the
i nvestigation and what the police did and what
they didn't do and what her view s are on the
personalities of the police officers down there.
So, anyway, you tell nme how that's relevant, and I
expect those people who are opposing it wll dea
with the sanme issues. Al right.

Thank you, M. Conm ssioner.
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MR. VERTLIEB: So that concludes what we can do today. Just to
gi ve people an outline for next week, we have M.
Sandy Caneron and the 911 phone person com ng
Monday for a day and a half. And, again, not
everyone gives estimates. People should read the
process directive once again that you issued, M.
Comm ssi oner, and your desire to hold people
strictly accountable to tinme estimtes being
provi ded.

THE COWM SSI ONER:  Ckay.

MR. VERTLIEB: Qbviously if the tine estimates cone in for
greater than the tine allotted then we will need
to make deci sions on how nmuch tinme we are going to
al | ocat e.

THE COW SSIONER: All right.

MR. VERTLI EB: Wi ch, of course, you can't do until you have
people telling you how nmuch tine they want.

THE COW SSIONER: All right.

MR. VERTLIEB: And then we start the Major Cine panel on
Tuesday afternoon, and they're scheduled for the
rest of the day Tuesday and Wednesday and
Thursday, and again we need estimates, and it
could be the case that you'll need to nake a
deci sion on how nmuch tinme people will be allotted.

THE COMM SSIONER:~ All ri ght .
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MR. VERTLIEB: 1In doing so | say to you that Karey Brooks and |

are doing everything we can to shorten the tine
that we take. Typically in inquiries, in our
experience in reading, commssion counsel would
take the longest tine unfolding the narrative for
t he benefit of the comm ssioner and the

partici pants woul d have sone tinme allotted. This
inquiry has not followed that, and we're not
critical of that approach. The reality, though,
is that we have been trying to mnimze our

exam nation in chief out of respect for the
partici pants and giving them maxi nrumti e,

al t hough this next week will have ful sone evidence
that needs to be brought before you by conm ssion
counsel. W will do that as part of our job for

you.

THE COMM SSIONER: Al l ri ght .

MR. VERTLIEB: So that's the outline for next week, and we're

at the stage now where we need to be -- all of us
need to be disciplined about how we proceed in

terns of providing tine estinmates.

THE COW SSIONER: All right. Thank you. M. Gatl.

M . Conm ssioner, there are two other outstandi ng
housekeeping matters. The first is to set a

schedul e for the witten subm ssions.
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THE COMM SSI ONER: Yes.

MR. GRATL: And |I'm proposing a notice of application and
written subm ssions by Wednesday of next week.

THE COW SSI ONER:  What is this for?

MR. GRATL: For the Shenher manuscript. Wat | don't want, M.
Conmi ssioner, | don't want this application to
deal with the Shenher manuscript one way or

another, I do not want it to drift interm nably,

10
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MR. GRATL:

MR. GRATL:

and that's what | think gave rise to the flurry

of e-mails.

THE COW SSI ONER:  You know what, | could have dealt with this

two nonths ago. | was waiting for you -- not for
you, for M. Ward and M. Crossin. So this thing
has been extended by counsel not directing their
m nds as to whether or not that docunment ought to
be filed. So I'm-- you want to set the deadline
for Wednesday. |'Il set it for this afternoon if
you want, you know, if you want to get this thing
nmoving. |'mnot the cause of the delay here. So
you let nme know, all of you should let nme know
when think you can reasonably prepare and file

witten argunents.

Vll, that's what |1'd like to do today --
THE COW SSI ONER:  Yes.

-- because we have tine. W don't have anot her
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wi t ness schedul ed, and we still have -- we stil
have an hour before the |unch hour.

COW SSI ONER: W don't need an hour to set this.

GRATL: No, | know, but we have tine right now, and 1'd
really like to set a schedul e.

COW SSI ONER: (Ckay. You say Wednesday. Wednesday is
agreeable to you?

GRATL: |I'm sayi ng Wednesday for the applicants.

COW SSI ONER: Yes.

GRATL: And then the follow ng Monday for the respondents,
t hose who oppose, and then the next Wdnesday for
any reply.

COW SSI ONER: Does anybody have any objection to that tine
frame?

H RA: | cane down specifically --

COW SSIONER: M. Hira.

H RA: Ravi Hra. | came down specifically for this. |

have no difficulty with the tine frame proposed

except for Mnday, April the 30th. | need about
five to ten mnutes. It's a very trite area of
law. | just cannot be here on Mnday, the 30th.
What - -

COW SSIONER:  This is a deadline for filing the docunents.
H RA: That's fine.
COW SSI ONER:  There's not going to be any nore oral
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argunent on this.

If it's for filing, what | was going to suggest is

you could direct nme to file a witten subm ssion.
It's brief. I1t's trite. It should be pretty

strai ght f orward.

THE COW SSIONER: All right. Gkay. Thank you.

Al right. So that's what | woul d propose,
Wednesday and then Monday and then Wdnesday for
reply.
THE COW SSI ONER: Ckay. |'Ill make that order.
And then the | ast housekeeping matter, which has
been outstanding for many, many nonths, is the
docunents marked for identification as Exhibits A
and J. Those are the Lowman nmaterials. | don't
know if -- it's going back a way, but the
materials | put to Professor Lowran haven't yet
been marked as an exhibit, and | would |ike to ask
Exhibit A -- that the Lowran materials be marked
as an exhibit and also Exhibit J, which is the
materials dealing with what | called once, |
referred to as the bias --
THE COW SSIONER: | don't even know what those docunents are.
Does anybody know what they are?
| think they're sitting on the counter there. It

took a long tinme to edit these docunents, and |I'm
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asking that those be marked as exhibits, the next
two exhibits so that they nmay be posted to the web
for public consunption.

MR. VERTLI EB: That's agreeable.

THE COMM SSI ONER: Sorry?

MR. VERTLIEB: That's agreeable. That is agreeable.

THE COW SSI ONER: What? |'m not - -

MR. VERTLI EB: W agree.

THE COW SSI ONER: They shoul d marked as exhibits. Al right.
VW'l mark them as exhibits.

MR. GRATL: Thank you, M. Conmm ssioner.

THE COW SSIONER: All right. Thank you.

THE REA STRAR Now, are those to be marked as NR?

MR. GRATL: No, no. They've already been edited, | think, by
t he Vancouver Police Departnent, and comm ssion
counsel have had a | ook at them and they've been
edited properly for --

THE REGQ STRAR:  They' ve been properly edited. In that case,
for identification docunment marked as A wil|
beconme Exhibit 145. For identification J will
becone 146.

(EXH BI' T 145: Docunent entitled: Book of
Docunents, 220 pages, each containing i ndependent
VPD docunent identification nunbers)

(EXH BI' T 146: Docunent entitled: Binder of
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docunents containing 271 pages)

THE COW SSIONER: All right. Thank you. W'Ill adjourn.

MR. GRATL: Thank you.

THE REA STRAR. The hearing is now adjourned for the day and
will resunme on Monday at 9: 30.

( PROCEEDI NGS ADJOURNED AT 11:20 A M.)

| hereby certify the foregoing to
be a true and accurate transcript
of the proceedings transcribed to

the best of ny skill and ability.

Leanna Smth

O ficial Reporter
UNI TED REPORTI NG SERVI CE LTD.
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